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Qg 6 

I offer it to Mr. Powers. 

MR. POWERS s There is an agreement in the pre-bid 
conference for the completion contract where there is a 
mention in Item 48 of the pre-bid conference minutes ap¬ 
pearing on page 9 in which it is specified that there is a 
$15,000 allowance. 

THE COURT: I think that we should go on, Mr. 

Powers. 


A Mr. Powers, I have a reference to the requirement. 
I was checking the addenda to see if it had been 
amended. Paragraph 11.28, interior hardwood flooring 
and under laymen t.. 

Do you want me to read it? 

Q No. 


A That is 11.28, page 11.13. It calls for hard¬ 

wood flooring to be installed over a sub-floor and a 
cushion. It is not specified by name. Apparently 
Pabrizio submitted vibra-mat as one of various materials 
to satisfy the requirements of the specifications fora.' 
insulation mat. 

0 Why would this not be covered by the $10,000 or 
$15,000 provision that we referred to previously? 

A The punch list? 

0 Yes. 
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A This has not bean installed yat. Tha punchliat 
on Fabrizio work had to ba work Inatallad, by definition. 

0 Than why would it not ba part of tha work to ba 
performed by Mara-Normal under the guaranteed maximum of 

$403,000? 

A We thought it was in the subcontract of tha wood 
flooring subonctractor. As it turned out whan wa got a 
copy of that contract between Fabrizio and tha wood floor¬ 
ing subcontractor that item was not in hia contract. 

Tha bid documents had assumed that it was in that 
subcontract and they ware sat up on that basis. 


Vtiitiiinii uimiim i i umn in mini i m 1 , us i.oumthouSI 
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0 Did tha Board of Education negotiate with thia 
flooring subcontractor? Did he continue on tha job? 

A Yes. 

Q And then they obviously negotiated with him as 

to the amount of work he had performed and had not per¬ 
formed ? 

A Presumably do, yea. 

0 And then in their negotiations they apparently 

did not pick that up? 

P It did net come out, hie contract for work under 

Section So-and-so, but then there was a remote comment that 
deleted thia matter. 

THE COURT: As I understand it then, you are 
saying chat the Board did not include this in the general 
contract of Mars and Normal because it waB under the 
assumption that it was in a different contract, the contract 
with the subcontractor? 

THE WITNESS: Yes. 

THE COURT: So you are aying that in effect 
the Board made a mistake andhaving made the mistake they 
then had to pay extra money to »tars Normal tc get the job 
done, is that correct? 

THE WITNESS: Yes, it was an oversight that ve 
thought the werk was included. 

SOUTHERN DISTRICT COURT REPORTERS U .S . COUN I MOUSE 
EOlEY SQUARE NEW VOW*. N Y. CO 7 4SR0 


I 








tp2 


814a 

Crana-recroa a 


621 


THE COURT: You Included it in your contract with 

Fabrizic? 

THE WITNESS: Yea, air. 

THE COURT: But as a general contractor -- 

THE WITNESS: The information we gave the bidders 
waa that it was included, but in fact it was not in that 
subcontract, your Honor. 

THE COURT: All right. 

0 Aa I understand it, Mr. Crane, all of the aub- 
contractora, including the flooring aubcontractor, entered 
into a tri ptrty agreement with the Board of Education and 
Mars Normal, is that correct? 

a That is a general statement, yes. There were 
one or two odd situations. 

0 As a general statement it's correct? 

A Yes. 

Q Referring to the flooring contractor, that is 
the situation that he fell into, is that not true? 

A We fell into a situation whereby we thought that 
this Isolation pad was in the subcontract. A more close 

review of his contract revealed that it was not, and we 
had to pay extra to get it. 

Q Mars Normal that the flooring subcontractor 

had subcontracted with Fabrizio? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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TP3 Cran.-r.croa. 

A Y.a. 

0 And h. would be bound by that*, subcontract, would 
he not? 

A Y.a. 

Q And h. waa responsible to supply the Board with 

a completed school, correct? 

A Right, Mars Normel. 

& 

0 One other item hero. Item 25, additional plank 
for gym roof. 

Again, Mars Normal was required to complete the 
school under its guaranteed maximum contract, wasn't it? 

A That is correct. 

Q I would assume it would be pretty obvious to 
anyone of Mars Normel in looking over the school wh.ther 
th«re was planking required on the g-'n roof? 

A That is correct. The whol» y anasium building 

was planked with 2 cr 3-inch planks. at plank had bwn 

delivered to the job just prior to ?abrizio & Martin's 
termination. The belief was when the rebid documents 

were written up that there was enough flank on the job to 

4 

do the whole gym roof. This was th. information furnished 
to the bidders. In fact, there was not enough there and 
we had to buy more. 

0 who furnished this information to the bidder*? 
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A Ican't recall. It probably waa the reault of the 
Inventory taken right after Fabrlzio & Martin left. 

Q Isn't it also a fact that the biddera were 
responsible for -- not only reaponaible for but had an 
obligation under their contract with the School Board to 
examine the ait* prior to bidding on it ao that they knew 
exactly what work had to be performed and what work had 
been already performed? 

A Yes, that ia true within the acope of apecific 
information that waa iasued to them. 

0 The gym roof waa part of the completion contract, 
wasn’t it? 


A We specified there waa enough plank on hand 
from our information when, in fact, it turned out there waa 

not. 


0 Tht. last item is Item 33, which is a small item, 
but it’s something that, to me, deserves mention. Moving 
materials and equipment to storage area. 

Obviously if Mara Normel had examined the site 
they knew where the materials were, they knew where the 
equipment waa, wouldn't that be ao? 

A That it correct, but we get to the end of the 
contract and here is a lot of equipment and perhaps surplus 
material scattered all over the site which they had been 
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using to complete the work, but now what do we do with it? 
There are mortar tubs, pieces of scaffolding, all that sort 
of thing. You can't leave it in the middle of the front 
lawn. We had to move it off to a storage area. 

Q Didn't Mars Normal know this when it took on the 
contract or should it have not known that it was going to be 
required to do this? It had to leave the site in a clean 
condition, did it not? 

P At this moment in time that seems like a 
reasonable allegation, yea. why it was deemed they should 
get paid for it, I can't recall at this time. 

MR. POWERS: I have nothing further. 

THE COURT; Mr. Tragor, anything from you? 

RECKOSS EXAMINATION 
BY MR. TRACER: 

Q I just wanted to ask you, Mr. Crane, with respect 
to this -- well, I notice when you were talking about the 
change order in question on the extra wcrk, that roofing 
item that you just said, $2282, I • alieve Item 25 on that 

.schedule - - 

A Yes. 

0 I notice in the previous schedule which comprises 
the Board's itums of damages. Schedule 2 comnosed of 
$85,000, there la an item there, Julius Watsky. Was 
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that the roofer on tha job? 


Yaa, but thi« waa plank, we had to put a roof 
by wataky on top of thio plank. 

Q la it Wataky that did thia? 

A Thia wood plank cama from some lumbar outfit. 

Thi. ... 2. 3. 4-inch Pl«* on top of which it ... n.c...« y 

to put . roof. Th.t roof on top of th« plank would h.va 

b **“ don * b V w « t » k y- Th. pl.nk it.. If wld ^ n. 
waterproof. 


Who put that on, not Wataky? 

Who put tha plank on? 

Yaa,tha additional plank for gym roof. 

A Mar3 Normal. 

0 So that 5400 item would not be a duplicate? 

A No. 

MR. TRACER: i have no other questions. 

THE COURT; Anything further? 

MP. YAVNER: No. Thank you. 

THE COURT: You are excused. 

(Witness excused.) 

MR. YAVNER: Mr. Joseph Brandeis of Mars-Normal 
h»d >«ai. h.r«* .11 ya.terd.y .ftarnoon. I ,.k.d hin to 
return »t on. today, but ho h.a not r.turnod and ha ... 
my last witness. 
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I wonder whether we might arrange to have the 
plaintiff go ahead with their case and if Mr. Brandeis 
shows up we can put him on. 

THE COURT: Don't ask me, ask the plaintiff. 

MR. TRAGER: Your Honor, my position is that I 
don't mind starting ray case now if Mr. Yavner produces 
his witness some time today. I think that is reasonable 
enough. 

THE COURT: if he produces him some time before 
the close of the day? 

MR. TRAGER: Yes. 

MR. YAVNER: May we have a three-minute recess 
so I can go out and call his office and find out if they 
have heard from him? 

THE COURT: All right, Mr. Yavn*r, we will take 
a five minute recess. 

(Recess.) 
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MR. YAVNER: Your Honor, I telephoned the office 

of Mars-Normel and they have not heard from Mr.Brandeis 
today and they assume he is out in the field. I don't 
know where to reach him. 

1 do have an offer of proof of certain inrumants. 

I am told by Mr. Fowler that yesterday Mr. Brandeis left with 
him his duplicate set of the time-material slips which have 
the signatures on them of a Board representative. These 
are not our documents, they are Mara-Normel's documents, 
but these are the duplicates of the taw and material slips 
that for some reason or other are lacking from the Board's 
copies of the requisitions, and I would like to offer thee 
as uvidence. 

mr. POWERS: Your Honor, I have not seen them. 

MR. YAVNER: These are the ones you examined 
already on the deposition. 

THE COURT: why don't you give him a chance — 

MR. POWERS: Again, it is a question, your Honor, j 
of how many times does Mr. Yavner get to put in his esse? 

This is the information apparently that we have bean trying 
to get through Mr. Crane, through Dr. Fowler, and it hasn’t 
irten introduced yet. 

THE COURT• He now wants to offer it. 

MR. POWERS' I would want to cross examine whoever 
produces these, your Honor. I would Ilk* tu erase examine. 

ICjT.im :• C0 .»t •«»<>»:•,; u.» 
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him on it. I would have to. 

THE COURT: I would assume you would. 

Does that mean that you are not agreeable to 
their being offered without someone to verify them? 

MR. POWERS: I have no objection to them being 
marked for identification, but not introduced in evidence. 

MR. YAVNER: May I point out one more thing, 
and that is that Mr.Brandeis was examined on oral deposition 
by Mr. Powers onthia and that these were marked as an 
exhibit at that oral deposition? 

THE COURT: He has a right to examine it here. 

MR. yavnfjr: I understand. 

THE COURT: All right, there is no agreement on 
it, so let us move on. 

Mr. Trager, let us go with your witnesses, or 
‘Ur. Toplitz, whoever is going to examine. Let us go. 
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CLIFFORD Q. CHRISTENSEN, called 
*» a witness by the Aetna Casualty t Surety 
Company, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 
BY MR. TOPLITZ: 

Q Mr. Christensen, where do you reside at the 
present time? 

A At the present time, i live in West Hartford, 
Connecticut. 


Q Give the street and address. 

A 12 Fernwood Road, 06119. 


Q Are you presently employed? 

A Yes, sir. 

0 By whom are you employed? 


A I was an insurance agent, C.H. McDonough Sons, 
BlcomfMd, Connecticut. 

Q Going back to March of 1964, by whom wore you 
employed? 


a I was employed by the Aetna Casualty fc Surety 
Company in Hertford, Connecticut, the Hartford branch office 
Bond Department. 

0 In what position? 

A I was manager of the Bond Department. 


9 
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0 How long after that did you remain in the employ 
of Aotna Casualty & Surety? 

A Till June of 1970. 

0 And could you basically give me a short resume of 
your duties as underwriting manager In the branch? 

a I was manager of a branch bond department for the 
Aetna Casualty. We were charged with both the production 
and the underwriting of surety bonds. 

0 Do you recall the circumstances of the bond which 
Aetna wrote on behalf of Fabrizio fc Martin in favor of the 
obligee, the Board of Education, Central School District 
mo. 1, how it was issued on behalf of Aetna to have that 
obligation? 

A Fabrizio fc Martin was a regular client of the 
Aetna Casualty branch in Hartford. We issued a bid bond 
at the time the job was bid and when he was awarded the 
contract or caused to be executed the final bond. 

g You aay caused to be executed. Did you execute 
the bond? 

A The contract was located in New York and it was 
our practice to ask an office of the Aetna Casualty to 
execute a bond that was outside of our territory or state 
limits. In this case, as I recall, we asked the New York 
City office to execute the bond for ub. 
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THE COURT: The offlea of Aatna Casualty? 

THE WITNESS; of Aatna Casualty, yaa, air. 

I think it war on Williams Straat at that time 
and probably still ia. 

0 Mr. Christensen, I show you Exhibit B marked 
into evidence, and I refer you to a latter dated March 17, 
1964, and I ask you to look at that letter. 

A Yea, sir. 

0 Can you tell me when was the first time you saw 

that lettsr? 

A This letter, I believe, I saw this morning for 
thu first time in your office. 

0 And could you tell me who that letter ia addressed 

to? 

A It ia addressed to Mr. E.J. Van Allaberg, President 
Beard of Education, 130 Main Street, Mount Kisco, New York. 

0 And who ia it signed by? 

A It is signed by Charles W. Fowler, Clerk of the — 

I can' t. r*«ad the last word. 

0 Clerk of the Board? 

* oh. Clerk of the Board. 

9 At the time of the execution of tho bond, v-ere 
you awar* of any o* tha facta which aro stated in that 
letter? 
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A 

No, sir. 


4 

Q 

At any time prior to and subsequent to the 


5 

execution 

of the bond up to the time of the termination of 


b 

Fabrizio, 

were you familiar with any of the underlying 


7 

facts which resulted and the contract being declared null 


8 

and void? 



9 

A 

You mean up until the time Fabrizio no longer 


10 

was on the 

job? 


11 

0 

was terminated in 1966. 


12 

A 

Nc, air. 


13 


MR. TOPLITZ : That's all of this witness. 


14 


THE COURT: Mr. Yavner: 


15 

CROSS EXAMINATION 


16 

BY MR. YAVNER: 


17 

Q 

May I see that exhibit, please? 


18 

A 

Y «6 (handing) . 


19 


MR. YAVNER: I have no questions of this witness. 

1 

20 

Thank you. 



21 


THE COURT: Thank you very much. 

1 

22 


(Witness excused.) 


23 


THE COURT: All right, Mr. Toplltz, caJl your 

1 

1 

24 

next witness. 
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MOYNA, 


* S P * moyna, callad as a wit¬ 

ness by Defendant Aetna Casualty & Surety Company, 

having baan flrat duly auorn. teatifiad a. follow.: 
DIRECT EXAMINATION 
BY MR. TOPLITZ: 

Q Mr. Moyna, could you give your present address? 

A 32-55 71st Street, Jackson Heights. 

0 Are you presently employed? 

A Yes. 

0 By whom? 

A Johnson * Riqgins, one .-.-all Street, New York. 

0 By the way, what do you do with Johnson & Higgins? 
A In their bond department, also. 

0 Going back to on or about March 17, 1964, who 
were you employed by at that time? 

a The Aetna Casualty 6 Surety Company at Williams 
Street in New York. 

Q In what capacity? 

A Bond representative. 

0 Do you recall the circumstances of Aetna Casualty 

& Surety issuing its performance and payment bonds on be¬ 
half of Eabrisio & Martin on the Bedford School or Middle 
School project up at Bedford, New York? 

A Very vaguely since it would be a common thing 


VMllM* mt nia i on i muni u a • •kin i iinnar 
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to execute for any branch any bond that had to be in New 
York City. 

0 Let ua go back into that. 

How did you coma to axacute tha bond? 

By tha way, lat roe show you Defendant's Exhibit ?• 
and ask you, is this your signature on the performance and 
payment bond? 

A That is my signature. 

Q Could you go into a little more detail as to tha 
circumstances under which you wrote this bond as you re¬ 
call it? I 

A Wall, once again, we wculd be advised by a branch 
office since, if you will look at that it says reagent 
agent on it, also, that any particular bond had <o be 
signed in New York by a resident agent. 

If any of our out-of-state branches vould want 
a bond signed, it would just coma to New York and would 
be signed by a resident agent, I being one in New York 
City, as well as an employee of tha company. 

0 At tha time of tha execution of tha bond, ware 
you familiar or did you have any knowledge of any of 
the circumstanoee which gave rise to tha contract being 

l 

declared illegal and void? 

A I still don't. 
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Q Lat me show you tha same lattar which waa datad 


4 

4arch 17, 1964, which was attachad to Exhibit B and was 


5 

addressed to Mr. Van Allsbarg, Prasidant of the Board of 


6 

Education, and signed by Mr. Fowler. 


7 

w * r * y° u familiar with any of these facts sat 


8 

forth in that lattar? 


9 

A No. This is tha first I have even heard about 


10 

tha casa, period. 

1 

11 

MR. TOPLITZ: That's all. 


12 

THE COURT: Anything on cross-examination, Mr. 


13 

Yavnar? 


14 

MR.YAVNER: No. Thank you. 


15 

THE COURT: All right. Thank you. 


16 

(Witness excused.) 

1 

17 

THE COURT: I am assuming, Mr. Powers, that you 


18 

have no questions of these witnesses? 


19 

MR. POWERS: That is correct. 


20 

THE COURT: I am not depriving you of your right. 


21 

MR. POWERS: I appreciate it, yes. 


22 

THE COURT: I do appreciate your forbearance. 


23 

• • • 


M 

RICHARD B. PRATT, called as a 



witness by Defendant Aetna Casualty & Surety Company, 

having been first duly sworn, testified as follows: 
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DIRECT EXAMINATION 

BY MR. TOPLITZ: 

Q Mr. Pratt, dould you give your home address, pleas* 
A My hone address is 56 Stoddard Avenue, Newington, 
Connecticut. 

0 Mr. Pratt, are you presently employed? 

A Yes, I am. 

0 By whom? 

A I am with the Aetna Casualty & Surety Company. 


Surety? 


What position do you have with Aetna Casualty t 


I am superintendent in the bond department at the 


Hartford branch. 

0 Going back to March 17, 1964, were you employed 
by Aetna at that time? 

A Yes, I was. 

Q And what was your position at that time? 

A I was supervisor of the bond department at that 
time. 

0 You heard Mr. Christiansen*s previous testimony. 

At the time of the execution of this Maroh 17, 

I4lt4 iwrfnrmtm'* and payment bond on behalf of rabrixio, 
did you have any personal knowledge or did Aetna have an - 
personal knowledge— when I say Aetna I am referring to the 
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underwriting department— concerning the underlying facts 
which gave rise to the contract being declared illegal and 
void? 

A As to myself, no, and as to the underwriting de¬ 
partment I do not believe they had any knowledge of it. I 
certainly did not. 

Q Did you have any knowledge of the facts surround¬ 
ing the illegality on or about March of 1965? 

A No, I did not. 

0 Vfhat about March of 1966? 

A No, I did not. 

0 Now I show you that same March 17, 1964 letter 

written by Mr. Fowler to Mr. Van Allsberg, which was an¬ 
nexed to Defendant Aetna's Exhibit B, and I ask you to 
look at that letter. 

A Yes. 

Q Could you tell me when was the first time you saw 
that letter? 

A This morning at your office. 

0 Prior to that time had you eer seen the letter? 

a Never. 

<j wumt wmm your (fosltion, again, in the Aetna 

Casualty Company or whet Is your position now7 
Let us start then and what it is now. 
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A My position at the time was supervisor of the bond 
department, which comes under the manager, and my position 

today is superintendent and it is still under the manager. 

% 

0 If you had known the facts as stated in that 
letter and the subsequent facts that were developed which 
declared the contract to be illegal, would you have writ¬ 
ten the bond? 

MR. YAVNER: Objection to that question, your 
Honor. I think that it is improper because it calls for 
a conclusion by the witness of what his mental operations 
would have been had various hypotheses occurred. 

I don't thing he is qualified to give that answer 


now. 


MR. TOPLITZ: Your Honor, if I night say something 
since there is an objection to my questioi, we have a 
counterclaim for fraud in this action by A«tna against I 
guess you would call it the defendant-plaintiff, whichever 
position you want to put him in, arising out of their 
failure to disclose to the Surety Company the inderlying 
facts which they well knew and withheld, not giring them 
the opportunity to make a determination whether they were 
ioIihj to write the bond or not, therefore, they nrote the 
’wvd and they suffered losses as a result of that withhold- 
incr of information which is the fraud. 
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I say that question is proper. 

I asked him if he knew the underlying facts and 
if he read that letter, if he would still have written 
that bond. 

That is a proper question. 

MR. YAVNER: I repeat my objection. 

THE COURT: I am inclined to think I have a problem 
with the question. 

I know you are trying to cut it short in time, but 
it appears to me that the appropriate question would be 
to ask him if he had known such and such, whatever those 
facts are, would he have written the bond, whatever facts 
you are alluding to. 

At that point I suppose an objection can be »ad e 
and we can deal with it. But I think that is the — 

MR. TOPLITZ: I understand. 

THE COURT: I don't mean for us to get involved, 
but it does seem to me that we focus the witness' attention 
moreclosely on facts, then he can answer the question. 

MR. TOPLITZ: Your Honor, the pretrial order has 

a stipulated set of facts by Judge McLean. May I just have 
the witness read these facts, which have been stipulated to, 
and there has been a finding of fact by Judge McLean, and 
then T can ask him my question, if you don't mind, your 
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Honor. 

THE COURT: All right. 

MR. TOPLITZ : Your Honor, if I may bear on your 
pitience, it is about five pages of facts which have been 
stipulated to, and it will cut through a great deal of 


time. 


(Pause.) 


«**i Htm tour • * 
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Qg 1 

THE COURT: What la the position — I an not al¬ 
together clear— of Aetna? Aetna got a performance bond 
for Fabrisio at the instance of the Board of Education? 


MR. TOPLITZ: We wrote a performance bond — 

THE COURT: At the instance of the Board? 

MR. TOPLITZ: The contractor makes application 
for the bond and we execute the bond. It is our position 
that as obligee they knew material facts upon which they 
had a duty to disclose and by failure to disclose these 
material facts they committed a fraud upon the defendant, 
Aetna, which entitles us to recover back our losses we 
paid them on the labor and materials. 

THE COURT: You ae saying that the obligation is 
on the Board rather than on your client? 


MR. TOPLITZ: Yes, your Honor, hat is a matter of 
law. it has already been held. 

One other thing I ought to point out on the record 
while the witness is reviewing that. Dr. Fowler testified 
that he did not disclose this informationto anyone, if I 
recall. 


If I may have a second to see Mr. Powler’s cross— 
THE COURT: I think it is clear, as far as I can 
see, that Aetna didn't know about it, in any event. 

MR.YAVNER; We are conceding nobody knew about it 
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until Judge McLean made a ruling. 

THE COURTt I don't think that ia true. The ques¬ 
tion is whether or not it is or may be a legal obligation, 
you can say. But the Board certainly know that what it 
did and Pabrizio certainly knew what the Board did. It 
may well be that you did not understand the effect* of what 
you did but you certainly knew. 

Aetna is arguing that those facts that you knew 
about and the way that you accomplished execution of this 
contract that you did not reveal that to them. That is what 
the argument is. Not the fact of what you did. You knew 
the assignment that you made, the bid you took, that you 
made a simultaneous change order and so forth and so on. 

You knew that. 

MR. YAVNER1 There is no question about that. 

There is no challenge about that. If he asks for a con¬ 
cession I will concede that without the witnesses. But 
ray position on the questions he is putting, the reason 
for ray objection, is because the underlying facts were known 
to lawyers. There was a Board counsel at that tine. 

He advised the Board. There is a question of the legal 
effect to ask these witnesses whether they would enter 
into this thing— 

THE COURT: Did Aetna's lawyers know how you found 
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out about that contract? That is tha point. You knew about 

it, Mr. Yavner. 

* 

*R. YAVHER: I didn't know about it. 

THE COURT: The Board's lawyers knew about it 
and Mr. Powers started out indicating that Fabrizio was 
innocent because he had no lawyer at these various con¬ 
ferences and so forth so that he is saying that although 
he knew the facts he was not aware of the legal faots. 

Aetna says that their lawyers did not know any¬ 
thing about it. 

Obviously if Aetna had known the fact*.,-it would 
probably have discussed those facts with its attorneys. 

MR. POWERS: If I isay, your Honor, I think ob¬ 
viously Pabrizio & Martin knew the facts, no question. That 
is conceded The question is whether Fabrizio 6 Martin 
knew the effects of these facts and whether the School 
Board knew the effects of these acts. 

It is the position that the School Board in fact 
knew the effects of these facts, went through with it — 

THE COURT: The point la that at this tine whether 
they knew the effects, that is immaterial. The only wey 
you can make it clearer is by the argument you started out 
with and which I suppose you will introduce proof to show 
that Fabrizio did not have an attorney to advise him. 
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THE COURT: All right. 

Ia this witness the witness who will make the 
decision to— 

MR. TOPLITZ: He was the supervisor, your Honor. 

THE COURT: At that time? 

MR. TOPLITZ: Yes. 

0 I have shown you the decision of Judge McLean 
in which he sets forth certain relevant facts which he 
found concerning the entering of the contract and his sub¬ 
sequent finding that the contract was illegal. 

I ask you again,how long have you been in the under- 
wrifclng business? 

A Approximately 35 years. 

Q Has that been as an underwriter on bonds? 

A Starting out in the homm office in the court di¬ 

vision and then moving into the branch after I came baok 
from the Service handling all lines. 

Q Let me ask you this: Have yaw *ver written a bond 
where the facta were similar to the situation as the case 
at bar? 

MR. YAVNBR: I object to the question on the 

grounds that no answer can have any application to this 

> 

I thlifclt Is immaterial, incompetent and Irrelevant. 

TrtZ COURT : Why? 

01* I MM I 1 'MIN I Hf NON INN* U.S. I MUNI HOUSI 
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MP. YAVNER: Because what bonds they have issued 

in the past and what bonds they have not issued on factual 
situations have no relevancy to this particular factual 
situation. 


THE COURT: What Mr. Toplitz is attempting to show 
is that the insurance company issued the bonds under cer¬ 
tain conditions and he is also attempting, I suppose, based 
on his experience, to qualify the witness to make or give 
some opinion to the Court upon this matter. 

I think it is a rational point to be made. 

A May I have your question? 

(Question read.) 

A No. 

0 Based on your 35 years' experience, I believe 

you said? 

A Yes. 

0 In the underwriting of surety bonds and after 

reading the facts as set forth by Judge McLean and review¬ 
ing the letter I showed you as Exhibit B, would you have 
written the bond in the Instant case at bar? 

A No. 

MR. TOPLITZ. No further questions. 

MR. YAVNER* Before I ask this witness any ques¬ 
tions, several times I have asked Mr. Trager to give me a 
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list of his witnesses and I want to know if Mr. Buckaer is 
one of his witnesses. 

MR. TOPLITZ: Ha is in court. 

MR. TRAGER: I gave you a list and Mr. Buckmir's 
name was on ths list. 

MR. TOPLITZ: Mr. Buckmir is a vitnass and hs 

is in court. 

MR. YAVTIER: Than I will rasarvs thoss quastions 

for him. 

MR. TRAGER: I gave him a list that had all these 
gentlemen on it. 

THE COURT: All right. 

CROSS-EXAMINATION 
BY MR. YAVNER: 

0 Sir, have you aver had occasion during these 
past 35 years to inquire whthar seals of any kind were 
placed upon a contract? 

A I don't quite follow your question. 

Q In connection with contracts between business firms 
have you ever made inquiry whether the seal of a corpora¬ 
tion had been placed on a contract? 

A Yes, I have, I believe. 

Q In what connection was that? 

A It would be in connection with a bond that we had 
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writtan where we place our seal on it. 

Q You mean on the bond document itself? 

A Correct. 

0 On the application for the bond? 

A The bond itself, sir. 

The performance bond and the payment bond, air. 

0 Isn't the performance bond signed only by the 
bonding company? 

A Signed also by the contractor, sir. 

0 And so you require the contractor to put his seal 
on too? 

A If it is a corporation and has a seal, yea. 

0 In connection with the contract which you are 

bonding, have you ever in your experience asked for exami¬ 
nation of the contract prior to the time that you wrote 
the bond? 

A On some occasions we have. 

0 Would you describe them to me? 

A The occasions where it might be is where we are 
dealing with a private job where we would like to see the 
contract and see what the wording of the contract is. There 
aro occasions when we are dealing with a state or a public 
body and these contracts we have seen and too* what is in 
them and we don't look at the particular time. 


southern district court reporters, u.s. courthouse 
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0 Do you inquire about whether a seal has been put 
on those particular governmental contracts? 

A No, air, I do not inquire as to whether a seal 
has been put on. 

Q Do you know whether a seal has been put on those 

* 

contracts or not? 

A If I do not see them I would not know. 

0 In other words, it has n"?ver made any difference 

to you in bonding those Government contracts whether there 
was a seal on them or not, isn't that a fact? 

A We would assume there would be a seal on the 
contract. 

0 You assumed, but you never made inquiry, did you? 

A In some cases but not in all cases. 

Q I am referring to the Government contracts. 

Can you tell me any case in which you ever made 
an inquiry on which, whether the seal had been placed on 
a Government contract? 

A Not a specific case but I am sure I have seen 
them. 

0 But you have no recollection of any such in¬ 
stance, isn't that a fact? 

A Yes, I have seenthem on occasion but I can't give 
you a specific case. 
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Q 

You have seen what on occasion? 


3 

A 

Contracts with a seal on them. 


4 

Q 

But where you have not seen the contract have 


5 

you inquired about whether there was a seal on then? 


6 

A 

No, sir. 


7 

Q 

Had you seen this particular contract before you 


8 

agreed 

to write the bond? 


9 

A 

No, sir. 


10 

0 

Did anyone in your organization see that? 


11 

A 

I cannot answer that- sir, I don't know for cer- 


12 

tain. 



13 

0 

You are the supervisor of the bond department. 

1 

14 

A 

The bond was executed by our New York office. 

1 

[ 

15 


MP. YAVNER: Thank you. 


16 
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1 

1 

i 

1 

2 

REDIRECT EXAMINATION 

' 

3 

BY MR. TOPLIT2: 


4 

Q Lat me ask you this. Was the amount that waa 

I 

5 

aat forth in tha bond any different than the prioa that waa 


6 

awardad in tha contract to Fabrizio? Was thara any change 


7 

in tha award prica of tha bond, tha amount sat forth in tha 


8 

bond? 


9 

A Would you giva mm tha amounts you hava thara? 


10 

0 Tha award of tha contract was for $2,489,000— 


11 

MR. YAVNER: if your Honor plaasa, I may hava 


12 

misheard but I think tha question was, was thara a differ¬ 

1 

13 

ence between tha amount of tha award, tha amount of tha 

1 1 
; I 

14 

contract and tha amount of tha bond. 

1 

15 

* Tha witness I think is saying that ha would like 


16 

to hear tha figures and counsel ta about to giva tha fig¬ 


17 

ures. 


18 

It is not tha witness who is going to be answer¬ 


19 

ing. 


20 

THE COORT: I agree. Objection sustained. 


21 

0 I show you Exhibit 98 and I ask you to look at 


22 

that document. 


23 

I direct your attention specifically to tha per¬ 


24 

formance bond which is annexed under thara. 


25 

A Yes. 
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0 Do you sa. th. amount stated In th« performance 
bond? 

A Yea. 

o Wa. th. amount .tat.d in th. performance bond 
any different than th. amount eta ted i„ th. bid bond? 

* That 1 c * n,t an « w « r - Th. contractor do., not 

Plv. ua hi. axact figur. that h. i, going to bid. when 

h. requests a bid bond it is a parents,. bid bond, a. 
a rule. 

Wa do not gat th. axact dollar figure that the 

contractor is planning to bid. H. give, you th. area 
of It. 

0 Let me a.k you this. Waa the price that you put 

in the performance bond any different than the amount 

that waa awarded aa to Fabrizlo, to contractor? 

A I would aay no. That waa the amount that waa 
awarded. 

RECROSS-EXAMINATION 
BY MR. YAVNBR: 

0 Am I to understand than. Hr. Pratt, that it makes 
no diffaranc. to you what th. exact amount of th. contract 
is so long as it 1. within a parentage ball park? 

MR. TOPLITZ: lie didn't testify to that. 

MR. YAVNER: He apoke about a percentage. 
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0 What is the purpose of this inquiry? 

MR. YAVNERt If they have no knowledge, I con¬ 
cede it, your Honor. 

THE COURT: All right. 

You are excused. 

(Witness excused.) 

HAROLD WAR.EHAM, called as a witness 

by Defendant Aetna Casualty & Surety Company, having 
been first duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. TOPLITZ: 

Q Mr. Wareham, would you please give me your 
home address. 

A 56 Elwood Road, Manchester, Connecticut. 

Q Are you presently employed? 

A Yes. 

0 By whom? 

A Aetna Technical Services of Hartford, Connecti¬ 

cut. 

Q How long have you been employed in that present 
position? 

A one year. 

0 Arvl prior *«> that? 
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3 

A Prior to that I was with the Sacurity Insurance 

t 

4 

Group in Hartford and prior to that with the Aetna Casualty 


5 

& ®urety Company. 


6 

0 What was your period of saiployaant with Aetna 


7 

Casualty & Surety Company? 


8 

A 1950 to 1968. 


9 

Q What was your position, say, in 1964 through 


10 

1968? 


11 

A I was a department manager as was Mr.Christiansen 

i 

12 

at that time at the Hartford branch of the Aetna Casualty 


13 

f. Surety. I was claim manager or manager of the claim 

i 

14 

department. 


15 

Q What did those duties entail? What duties did 


16 

you have as claim manager? 


17 

A Supervision of the claim department in that 


18 

branch office. 


19 

0 Could you tell me what your familiarity was with 


20 

performance and payment bonds written by the Aetna 


21 

Casualty & Surety Company on behalf of Pabrizio & Martin 


22 

in Bedford School project in question? 


23 

A Well, the bond— 


24 

0 Rather than have you do it that way, when was the 


25 

first time that you heard about the bond written by 



Fabrizio & Martin? 
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the ownar. 

0 Did you say 1966 or do you naan 1965? Maybe if 
I might make a statement. 

The termination data is in 1966. That is the 
final termination. 

A The final termination data, I believe, was March 
16, 1966. 

0 Yes. 

A We met there, I believe, March 11, 1966. 

Q And prior to that date you had not met with any¬ 
one from the Board or its representatives? 

A Yes, I had not met with anyone. 

Q And at that one and only meeting was it ever 
disclosed to you any of the underlying facta concerning 
the illegality, or which gave rise to the llegality of 
the contract? 

A No. 

0 Could you tell roe what was basically discussed 

at that meeting generally? 

A As I recall, Mr. Van Allsberg convinced Mr. 
Christiansen and me to attend as a working meeting on the 
job site to determine or to review the various job prob¬ 
lems to see if these oould be resolved and work progressed 
toward the satisfactory completion. That is my general 

i 
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recollection in my own words. 

0 Did you attend that meeting? 

A Yes, this is the March 11th meeting. 

0 Could you tell me what occurred at that meeting? 

A I can't recall all of the words that were said. 

0 Generally. 

A My general impression is that first of all the 
meeting did not occur on the job site as we were led to 
believe. After getting on the job site and finding no 
one there we went to another school, found someone there, 
and they told us where the Board of Education offices 
were at that time and we went there and found the meeting. 

I recall the meeting— first of all, I would like 
to state that the Surety would be attending as an ob¬ 
server . 

I recall that we were not permitted to stay in 
the role of an observer and I felt that there were various 
charges and countercharges, complaints and answers to 
complaints between the owner and the contractor. 

We felt — 

0 Don't give me your personal observations, just 
what occurred. 

A That is what occurred. 

Q Subsequent to that time did you ever have 
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i 

2 

occaion 

to meat with the Board or its repreaentativea? 


3 

A 

No. 


4 


MR. TOPLITZ: That’a all. 

i 

5 

CROSS-EXAMINATION 


6 

BY MR. YAVNER: 


7 

8 

Q 

Q 

I show you Exhibit 90 and call your attention 


to the signature at the bottom of this change order. 


y 


Would you read it to us,please. 


10 

A 

Edgar J. Van Allaberg ia the top aignature and 


11 

I can't 

read the bottom one. 


12 

0 

The bottom one ia Fabrizio. 


13 


^ thia Mr. Van Sllaberg with whom you mat 


14 

and with 

whom you apoke in connection with thia meeting. 


15 

is that 

H- 

ft 

•>» 


16 

A 

If he is the president— 


17 

Q 

You referred to Mr. Van Allaberg? 


18 

A 

Yea. 

a 


19 

0 

How do you know his name? 

i 

i 

20 

A 

He called me on the phone, identified himself and 


21 

asked me 

to attend and he talked with me personally. 


22 

0 

And thia occasion in 1966 was the first time that 


23 

you had evar apokan with Mr. Van Allaberg? 


24 

A 

It was the first time I had spoken to Mr. Van 


2f» 

Allaberg. 

• 

i 
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0 Mr. Wareham, would it surprise you to know that on 
March 11, 1966, tha president of the Board of Education 
was a Mr. Mactey and would it surprise you to know that 
Mr. Van Allsberg left the Bedford Board of Education in 
June of 1965? 

A Frankly, yes, because my recollection is that 
I talked with Mr. Van Allsberg. That is who called me 
on the phone. I assume he was yet president of the Board. 

I believe he was the one that asked us to attend. 

Q You had never met Mr. Van Allsberg before? 

A No. 

Q Or have any conversation with him? 

A Not to my recollection, no. 

, % 

Q Did you make a memorandum of this telephone call? 

A No, I believe I didn't because it was a very 

straight— probably a note to the file, perhaps. Mr. 
Christiansen was present at the time the call came in and 
we discussed it and since it involved the two of us 
going there it was a rather straightforward matter of 
would we go or would not we. 

0 Did you make a memorandum of your meeting? 

A Either Mr. Christiansen or I did, I am sure. 

0 Do you have a copy of that memorandum here? 

A No, I don't. 
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Q When is the last time you looked at the memorand¬ 
um? 

A Probably before my resignation from the Aetna 
Casualty & Surety on February 2, 1968. 

Q Do you have a present recollection as to whether 
the memorandum mentions Mr. Van Allsberg? 

A No, I don't. 

MR.YAVNER: Thank you. 

REDIRECT EXAMINATION 
BY MR. TOPLITZ: 

Q Couldit be possible that you are mistaken as to 
the date? Could not it have been February 15, 1965 when 
you met, rather than 1966, or maybe March at that time? 

A If I can look at my note. I did make a note in 
my file. 

I have marked 11/66 in a note to myself. 

MR. TOPLITZ: No further questions. 

MR.YAVNER: I have no questions. 

THE COURT: Thank you very much. 

(Witness excused.) 
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THE COURT: Who is your nsxt witness? 

MR. TOPLITZ: Could I have just one minute, your 


Honor? 


JOHN 


(Pause.) 


WILEY, 


called as a witness by 


Defendant Aetna Casualty & Surety Company, having 
been first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. TOPLITZ: 


Q Mr. Wiley, could you please give me your present 


home address? 


1502 Chauncey Lane, Richmond, Virginia. 
Are you presently employed? 


A Yes, sir. 

0 By whom are you employed? 

At Aetna Life and Casualty. 

Q And what position? 

A I am manager of the claim department at the 
Richmond, Virginia branch office. 


And prior to that time, were you alao employed 


by Aetna? 


Yes, sir. 

Where were you employed? 
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A I was manager of the claim department at the 
Bridgeport branch office. 

Q Could you tell me how you became familiar with 

the Fabrizio & Martin project for the Bedford school sys¬ 
tem? 

A As I recall it, it was early in 1965, I was 
asked by our Hartford branch office, p«:ha P . Mr. W.reham, 
but someone in the Hartford branch office to attend a. 
an observer a meeting that was to be held in Bedford. I 
think it was an open public meeting of the School Board 
to consider the construction of the school that was 
being built there. 

Q When did you say this was? 

A It was in January. I am not sure of the date. I 
think probably January 21, 25. 

Q What year? 

A 1965. 

0 And did you subsequently attend that meeting? 

A Yes, sir, I did. 

0 Could you tell me what occurred at that meeting? 

A I can't really be very specific. I went as an 

observer. I knew none of the facts concerning the bond, 

I knew none of the facts concerning the construction, I 
knew nothing of any problems. 
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I mat Mr. Fabrizio there and he had an attorney 
with him, I think a Mr. Hinea, and I believe Mr. Yavner 
was present at that meeting, and several members of the 
School Board and some other spectators, and frankly, my 
recollection of the meeting was that it was really a lot 
of charges and countercharges that proved nothing. 

0 Were any facta discussed with you concerning the 
underlying facts which gave rise to illegality? 

A No, sir. 

Q Change order or anything like that? 

A No, sir. 

Q Did you subsequently have any further meetings or 

contact with the Board or its attorney? 

A No, sir. 

MR. TOPLITl: That's all. 

Your witness. 

MR. YAVNER: I have no questions. 

THE COURT: Thank you. 

(Witness excused.) 

• a a 

MICHAEL J. BUCXMIR, called as a 

w ^ tn *** by Defendant Aetna Casualty a Surety Company, 
having been tret duly sworn, testified as follows: 
DIRECT EXAMINATION 

touTMrwN OUT met count ncpontkr». u c.ountmouic 
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MR. TOPLITZ: Your Honor, I might add that I 
would have one witness that isn't here today, but it will 
be Mr. Fabrizio who will be a witness, and if you don't 
mind I will use him at that time rather than bringing him 
twice back and forth. 

I have a couple of other witnesses, also, your 
Honor, but I mean as to Mr. Fabrizio. 

This witness will take some time. 

TIE COURT: Is this witness going to be a long 

one? 

MR. TOPLITZ: Yes, very long, your Honor, I feel. 

MR. YAVNER: Very long? 

MR. TOPLITZ: Yes. 

MR. YAVNER: I would hope — 

MR. TOPLITZ: When I say very long, I don't think 
it will be long, but I know it is going to be long on 
cross. 

THE COURT: I am not going to go beyond 5:30 to¬ 
night. 

Is there anything you want to say, Mr.Tragei? 

MB. TRACER: I think you put a mandate on It. 
Yavnar to bring hts witness in by five or something 

THE COURT I said before the close of the day. 
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! 

2 

DIRECT EXAMINATION 


3 

BY MR. TOPLITZ: 


4 

Q Mr. Buckmir, could you giva me your home address. 


5 

please. 


6 

A 117 Mt. Pleasant Avenue, Stratford, Connecticut. 


7 

Q Are you presently employed? 


8 

A Yes. 


9 

Q By whom are you employed? 


10 

A Aetna Casualty & Surety Company, the White Plains 


11 

12 

branch office. 

Q What is your position presently? 


13 

A Manager of the claim department. 


14 

0 Going back to 1964 through, let us say, 1968, 


15 

were you employed at that time? 


16 

A Yes. 


17 

0 By whom were you employed? 


18 

A Same company in the Bridgeport, Connecticut office. 


19 

Q When were you transferred to the White Plains 


20 

office? 


21 

A March 27 of last year. 


22 

Z\ 

0 What was your position in the Bridgeport office? 

A Claim representative. 

I 

24 

Q What were your duties as a claim representative? 


25 

A It was all lines adjuster, investigator,et cetera. 
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2 

Q Did there come a tine when you first heard of the 

\ 

! 

3 

project under which Fabriaio and Martin was performing 

! 

4 

work called the Middle Sahool at Bedford? 


5 

A Yes. 


6 

0 Could you tell me the occasion on which you first 


7 

came in contact or first heard about this bond which was 


8 

written by Aetna on behalf of Fabriaio? 


9 

A Actually, I became first aware of it in, I be- 


10 

lieve, January 1965, because I heard about it from my 


11 

superior, Mr. Wiley, who had related to me his visit to 


12 

Bedford. 


13 

0 As a claim rep, did there coma a time when you 


14 

would receive claims by labor - material men against the 


15 

labor-material bond? 


16 

A To my recollection, I became actively involved 


17 

in handling claims in February or March of 1966. 


18 

0 When you say you got involved in handling 


19 

claims, what do you mean by that? Did you receive com- 


20 

plaints by labor and material men? 


21 

A We were receiving letters of notice of claim 


22 

from various labor and material men. 


23 

0 What would you do once you received a claim 


24 

from labor or material men? In this particular instance, 


25 

what did you do? 
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A We would acknowledge the claim, tell the party 
involved that we would conduct an investigation and then 
conduct an investigation into the claim. 

Q Did there subsequently borne an occasion where you 
were required to make payments to labor and materialnmn? 

A Yes. 

0 I now show you a list and ask you to identify 
this list. 

A This is a list that I prepared of the various 
claimants, identifying them and over here in the right 
column, the amount of payment. 

MR. TOPLITZ: I wouldlike this marked for iden¬ 
tification at this time. 

(Defendant's Exhibit No. 32 received in 

evidence.) 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
£t 

24 

25 


MR. TOPLITZ: Your Honor, I have here and I an 
going to avoid if possible and shorten the trial— for 
each claimant there I have the entire claim file as well 
as the draft payment, and I ask Mr. Yavner at the pesent 
time whether he is going to inquire me to introduce each 
oraft, each claim file and the payment made thereunder, 
which dbs represented on that list. 

MR. YAVNER: I would know better if I had an op¬ 
portunity, I suppose, to look through it all. 

THE COURT: I beg pardon? 

MR. YAVNER: I said I would know better if I 
had an opportunity to look at it. 

THE COURT: I think what you can do with that is 

this witness is probably going to have to be back tomorrow 
so you will have tonight to study it. 

What is the issue about the claims? I don't 
understand that. 

MR. TOPLIT3S: Your Honor, these are the resulting 
damages which Aetna suffered as a result of having to 
write the labor and material men— 

THE COURT: I now understand. You are now in the 
process of proving your counterclaim. 

M*. TOPLITZ: Yes. 

THE COURT: I was a little confused about that. 
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MR. YAVNER: I will have to look at all of them. 

THE COURT: You can go on, Mr. Toplitz. And wa 
will postpona the daciaion on tha admission of tha docu- 
mants until tomorrow. 

Turn tha matarial ovar to Mr. Yavnar at tha closa 
of the trial. Ha will study it and ha willmaka a deci¬ 
sion tomorrow morning. 

MR. TOPLITZ: Do you want me, your Honor, to star! 

introducing each document now? 

THE COURT: No. Let Mr. Yavnar study them over¬ 
night and than maybe ha will agree. 

MR. TOPLITZ: That creates a problem, your Honot. 

To be honest with you, I was planning on going through 
line of questioning and than basically I didn't have that 
many mom questions for tha witness. 

THE COURT: We are going to have to do it that 
way. Mr. Yavnar has to look at the documents. 

MR. TOPLITZ: May I make for the first time a 
request by the Defendant Aetna that this matter be ad¬ 
journed to give Mr. Yavnar an opportunity to look at these 
• loosmants? 

THE COURT: You have no further questions of this 

witness? 
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MR. TOPLITZ: I do,your Honor, but as to thasa 
documents. 

THE COURT: It SMBS to ma as I underst md where 
we are that you are attempting to establish a claim of 
the total of the amount of claims paid by Aetna? 

MR. TOPLITZ: Yes, your Honor. 

THE COURT: In terms of your counterclaim. 

All we have established so far as I can recall 
from this witness is that he has made up that list. Maybe 
we can elicit that he paid it all and so forth and we can 
be that far ahead for the next few minutes and then if 
Mr.Yavner looks at the various claims and is satisfied 
that they do represent the amounts paid, maybe we will 
save a lot of time. 

I suspect that there is not going to be any dis¬ 
pute about it, but in any event, Mr. Yavner has a right 
to look through it. 

Q Let me ask you this. 

Did Aetna Casualty t Surety Company write a labor 
and material bond? 

A Yes. 

0 Did you use that labor and material payment bond 
as a guide to govern you as to whether you were obligated 
to pay labor and material men? 
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Q And did you subsequewntly receive thaae claims 
that you hava in that schedule, which ia identified as 
Dafandant 1 a Exhibit 32? Did you subsequently racaiva 
claims for labor and matarial? 

A Yaa. 

0 And did you invaatigata wach ona of thasa claimant 
on th-a Hat? I baliava you hava a total of 51 listed, 
but not all of than are claimants which you hava paid? 

A Yaa. 

0 And thoss which you hava on tha right-hand aida 
undar Amount Paid you aubsaquantly paid them, corract? 

A Yaa. 

Q And could you..go into a little on<’what you did 

to determine whether these ware valid claims for labor 
and material? 

A Following tha initial receipt of notice and sub¬ 

sequent acknowledgment, tha routine* type of investigation 
that wa would oonduct would be to check our principal 
records thoroughly. 

Q Did you in this instance? 

A Yaa. 

To contact tha claimant and do so with his 
records, check tha subcontract agreement if it was a 


SOUTHERN district court reporters, u.s. courthouse 

•fti *V ftOUASI M|« VASK M V. ro V.UM 






gtg 5 


864a 

Buckmir-direct 


subcontractor, check tha billing, if it wa, , auppli.r, 

"““a *“• th4t “>• **— »•« cov.rad undar tn. bond> 

Chack th. ladgar sheets, th. paym.nt ahaata, what wa. o^, 
what items were in dispute. 

Thl. i. th. routin. thin, you follows 1 „ choking 

these claims. 

Q I. thi. what you, in fact, did, in thi. instance? 

A Yes. 

0 And ..oh on. of th... p^pl. you paid on thi. li.t 
which ha. an Mount on th. right-hand aid. of that ached- 

“1. wa. a payraant , or labor and matari.l, am I correct? 

A Yes. 

0 What w« this payment evidenced by? what did you 
pay him with? 

A Company draft. 

o DO you hava tha draft, with you today? 

A Yaa. Th. draft, ar. attachad to each one of thoa. 

claim fil.., tha corresponding payment draft, attached. 

0 ware each on. of thoaa draft, negotiated by tha 
payee on the draft? 

A Yes. 

Q Wa. th. pay.. i„ .. oh on . of t h... lMt . nc „ ^ 
people listed on this schedule? 

A Yes. 
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Q And could you tall ma what tha total amount of 
paymanta came to by Aatna? 

THE COURT: I waa wondaring whan you wara going 
to gat to that. All right. 

A $114,609.58. 

THE COURT: All right. 

I think that that axhib.lt, if ~ am not miatakan, 

» MR. TRAGER: It ahould be a lattar, your Honor. 
It ahould ba Exhibit D. 

THE COURT: So that ia not proparly markad. That 
ia tha additional Dafandant’s Exhibit. 

MR. TRAGER: I think wa want A, B, c and thia 

is 0. 

THE COURT: This is tha next line, ao it ahould 
not have a number. 

(Defendant's Exhibit D markad for identi¬ 
fication.) 

THE COURT: I gather wa are at the point where 
Mr. Yavnar will look over those claims on that list and 
sea whether ther* is any discrepancy. If there is no dis- 
crepancy, I trust that you will be able to have a stipula¬ 
tion that tha Additional Defendant'a Exhibit D is an ac¬ 
curate depiction of tha claims which Aatna paid. 

All right? 
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MR.YAVNER: Yes,your Honor. 

THE COURT: We will adjourn until ten o'clock 
tomorrow morning. 

(Adjourned to 10:00 a.m. Wednesday, March 7, 
1963.) 
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FABRIZK • *. AKTIN, INCORPORATED, 

Plaintiff, 

vs. 

THE BOARD OF EDUCATION CENTRAL SCHOOL 66 Civ. 2935 
DISTRICT NO. 2 OF THE TOWN OF ' 

BEDFORD, NEW CASTLE, NORTH CASTLE AND 
POUND RIDGE, MARS ASSOCIATES, INC. 
and NORMEL CONSTRUCTION CORP. OF NEW 
ROCHELLE, a joint vanture, 

Defendants, 

and 

AETNA CASUALTY & SURETY COMPANY, 

Dafandant. 


Naw York, March 7, 1973. 


Trial rasumad. 


MR. TOPLITZ: Your Honor, I would like tc maka an 
application at this time to put another witness on the stand 
for a short period of time. It*8 Mr. Oraenborg, and since 
h* is ray boss and does have another meeting, I would lika 
to put him on. It would be vary short testimony. 

THE COURT: It's agreeable to me. 

Mr. loplitz, and you got to a point where you can 
have a stinulation to that? 

MR. TOPLITZ: Ha is not going to object to tha 

introduction of tha documents. 
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2 

MAX E. GREENBERG, called as a witness 


3 

on behalf of Aetna Casualty £■ Surety Company, 


4 

b*ing first duly sworn, testified as follows: 


5 

DIRECT EXAMINATION 


6 

BY MR. TOPLIT2: 


7 

0 Mr. Greenberg, do you maintain law offices in 


8 

the City of New York? 


9 

A Yes. 


10 

Q Where are they located? 


11 

A 100 Church Street. 


12 

0 Have you been practicing law for a long time? 

* 

13 

A p or over 50 years. 


14 

Q Can you give me a little background on your 


15 

legal experience? * 


16 

A I have been specializing practically all that time 


17 

in construction contract matters and I am well known in the 


18 

construction contract field. 


19 

Q Have you written any articles? 


20 

A Yes, numbers of articles. 


21 

0 Could you name just one or two of them? 


22 

A On changes and change conditions on the juris¬ 


23 

diction of the United States Court of Claims, on the effect 


24 

of the environmental statutes on construction contracts. 


25 

on subcontracting. There were a number of 
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articles. 

0 Going back in tine to on or about tha and of 
March, 1966, were you retained by Aetna Casualty & Surety? 

A Yes, on Marah 30, 1966. 

0 In what matter? 

A In this particular controversy involving Fabrizio 

and the Bedford Middle School District. 

0 Subsequent to your being retained as counsel 
did you have occasion to meet with the various parties in 
tttb action? 

A Yes, at a meeting involving Fabrizio and the 
representatives of tha Board and their attorney on April 5, 

196G. 

0 Could you tell me what occurred at that meeting? 

A At that time we-stated to the attorney for the 
Board and the clerk of the works of the Board that we were 
willing - 1 was representing Aetna at the time and that 

w«* were willing to see the contract through to completion. 

Fabrizio said that he would complete so that they 
could occupy the buildings by July the 1stprovided he had 
cooperation from the independent contractors for mechanical 
trades. We also said that we would pay for the coat of 
their bidding, advertising for bids at that tlstt for 

a 

connlotion contracts. 
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There was only one problem and that related to 
the fact that the Board at that time was deducting liquidated 
damages, and we said that we would insist that they with¬ 
hold the deductions of liquidated damages until the final 
payment, at which time they could deduct their liquidated 
damages aid we would then arbitrate all of our differences 
Including the liquidated damages and other claims and so 


forth. 


I did not have present at the time a representa¬ 


tive of Aetna but I called on the telephone and then they 
lator advised roe that they would go along with that arrange¬ 


ment. . 


Mr. Yavner had left by that time, so I called 


his office and left a message to that effect. He was to 
let mo know whether that arrangement with reference to 
withholding the deductions of liquidated damages would 


bv agreeable to the Board. 


Then I called him on a 


number of occasions and wasn't abls to get him for several 


days. 


Finally, I got him on April 11, at which time he 


said the Board had not yet arrived at a decision, and they 
were still taking bids. 

within s day or two later, I spoke to him and 
ht nald they wer« taking bids that afternoon and they just 
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wanted to see what was going to happen on the bids and ha 
would lat me know aftarwards what tha Board had dacidad to 
do, that thay wars having a moating with tha Board on the 
following Wednesday. 

Ha called no about three days later and told me 
that thay had dacidad to lat tha job out to these bidders 
and that was at a total cost of approximately 500 to 
510 thousand dollars for tha cost of completing con¬ 


tractors . 

That was in aosanca what happened. 

Q Could you tall me, Mr. Greenberg, I sea you are 
referring to documents. 

Could you tall me what kinds of records you keep? 

A we keep slips indicating each day exactly what 
was done on a particular matter, who was present, the time 
we spent on it and what occurred on that particular day. 

Q Are these records you keep in tha ordinary 
course of business? 

A They are. 

Q Lat me aak you this: are you familiar with 

tha decision by Judge McLean in this action, tha facts of 
which have been stipulated in the pretrial order? 

A I am familiar with the decision of Judqe McLean, 

but ther*J were two decisions and I don't recall offhand just 
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which one was McLean's. 

0 The one that declared the contract illegal. 

A Yea, I am familiar with that. 

At the tlm « of your discuaaions at these meetings 
you at any time aware of any of the fact, which are 

set forth, the findings of fact set forth in Judge McLean's 
decision? 

A No, at that time we did not know anything at all 
•bout that, wh.reby the coat of the work ... reduced and 
the contract wae let at tho aane nrlce aa bid. 

MR. TOPLITZ: That is all I have. 

THF COURT: Mr. Greenberg, this was on April 5, 

1966? 

THE WITNESS: April 5, 1966, when Mr. Yavner 
wac present with the clerk of the works. 

THE COURT: That was subsequent to the time 
of the termination by Tabrizio, is that correct? 

THE WITNESS: Yea. 

THE COURT: The conference had reached the point 
that Fabrizio had walked off the job already? 

THE WITNESS: It was at a point apparently where 

thfe-. already had advertised for bids for completion 
contracts because we said we would pay for the cost of 
the advertising. 
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CROSS EXAMINATION 
BY MR. YAVNER: 

Q Mr. Greenbsrg,the records to which you have baan 
referring, are thay record• made contemporaneously by you? 

A The/-ar nede at the vary same time or iassedistely 
after the end of the meeting. I probably wrote while the 
meeting was in progress, which is the way I customarily do 


it. 


MR. YAVNER: May I ask the witness to show ms 
the records to which he is referring. 

A Yes, the one on April 5, this is it. It even 
shows the time. We ware together an hour and 35 minutes 
while you were there. 

Q And these are the records to which you are 
referring, may I have them all? 

A Yes. I will try to put them in order so you 
won *t be confused. 

I think these are in order now, I am not sure. 

There was one thing I left out. The surety 
was willing to advance the money toward ailing Fabrizio to 
complete, but they insisted they wanted security at the 
time. That was the only oaadition they made. 

THE COURT*. And did Fabrizio agree to the 


security? 


SOUTHERN DISTRICT court reporters, u.s. courthouse 
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THE WITNESS: Yaa, they aqraad to it. 

THE COURT: Mr. Yavner, you were at tha confarancat 
MR. YAVNER: Yaa, your Honor. 

Thara ware two confarancaa, aa I racall. 

THE COURT: I am aaraly attempting to apaad this 

up. 

THE witness: I don't think thara waa another 
conference at my office. Thara waa one on the telephone 
that I had with you. It waa a long one preaumably on tha 
14th of April, 1966, when you gave me tha detaila of tha 
matter in which you ware issuing completion contracta and 
what the costs ware and ao forth. But I don't think you 
waru at my office, at least during that period. You had 
t>*en there, of course, on other occasions hut not during 
that period. 

Q May I see the typewritten memorandum that you 
have praoared? 

A T* -s* was part of ray bill to the Aetna Insurance 
Company. 

Q Tf you will call my attention juat to tha section 
that r*l. -as to this firat conference that you allege, 
please. 

A The first one is on April 5, right hare; and I 
ruimiiarizwd it. The verbiage may a little different on 
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the bill than on the slip. The other on® where you gav® me 
the detv tls waa on the 14th of April and in between that 
you had called me and told me you were taking bida and you 
were going to let me know that the Board waa going to m®et 
th® following Wednesday. 

0 By the clerk of the worka, waa it poaaibl® that 
you wer® mistaken by that and that you meant the cl«rk of 
the Board? 

A Well, I understand him to be clerk of the works. 
That is what I was told. Whether he was th® clerk of the 
board or what other designation h« may have be®n called, I 
don't know. But my memorandum indicates clerk of th® 
works and h® was the representative of the Board who waa 
present with you at the time. 

q At this meeting of April 5, in I to understand 
your testimony, that on that day you offered to hav® 
Fabrizio complete th® contract? 

A Yea, Fabrizio at th® time said that h® would be 
able to get it done to the point wh®re you could occupy it. 

I don't know if he meant on® hundred per cent completion, 
but you would be able to occupy it providing h® wasn't held 
lack by the mechanical trades. We aaid wa would even pay 
for th^ coat of your advertising. 

Q were there no conditions to that off®r on hia 

southern district court reporters, u s courthouse 
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a rherti was a condition and tha condition was that 
you would not withhold tha moneys pandlng that completion 
until you got to tha final payment by reason of your claim 
for liquidated damages. 

The point was that wa wanted to advance lass 
money that we otherwise would have had to advance if you 
were going to continue taking deductions. 

0 On that occasion was it the bonding company that 
was saying that it was going to take over and assume 
responsibility for the completion of the job or were you 
acting as a kind of friendly middleman for Fabrizio to 
try to got the Board to take Fabrizio back? 

A No, I wasn't, representing Fabrizio at all. 

Q I didn't say that. Max. 

Were you qiven your auspices of your office so 
that Fabrizio could make a plea to be emitted back to the 
jOb? 

A I was representing the bonding company and I was 

acting for the bonding company and I was setting forth an 

arrangement which the bonding company was willing to go 

along with and the only guestion was whether or not the 

money would be withheld by you for liquidated damages from 

progress payments and we seid thst that condition would have 
to »je employed to the effect that you would not withhold that 
money until tha final payment end then we were going to 
arbitrete th«f 0 ^tMVti«Mf ict court «ponre«, u.». courthouse 
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Q Mr. Greenberg, did the loading company offor on 
that occasion to take over the contract whether with 
Fabrizio -- let me withdraw that question and let me put a 
different question. 

Is it a common practice, Mr. Greenberg, in your 
experience when a bonding company takes over that sometimes 
it uses the same contractor who had been on the job, although 
on other occasions it gets a different contractor? 

A No, this was not my uni? erst and ing, it wasn't 
my understanding that there was going to be a formal 
termination with the bonding company taking ever, it was 
to continue Fabrizio and we would advance money to Fabrizio, 
he was to qive us security and you would make the usual 
progress payments until the final payment, at which time 
you would deduct your claim for liquidated damages. 

Q rirst me get an answer to my ether question*. 

Is it a common practice forbonding companies in 
completing a contract under a bond to use the original 
contractor, or if not a common practice it is sometimes 
done? 

A Well, it is sometimes done. It may or may not 
L*s a common practice. 

Frequently the owner won't permit them when they 
take over a contract to use the same man or they may not 
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choose to use the same man, depending on how the bonding 
company feels about it, but on occasion they do that. 

They take over where there is a termination and the matter 
is turned over to them, they take over and complete the 
contract, but they are not required to complete under their 
bond, and in this case and in most instances they won’t 
complete because if they undertake completion the costs 

may exceed the penalty of thebond and they don’t, therefore, 
normally want to do it. 

Q Mr. Greenberg, you answered my question with 

your first sentence or two. 

Sometimes the bonding company does use the 
original contractor to complete a contract? 

A Sometimes, yes. 

0 In this particular instance, was your alleged 

o?f«*r that day that the bonding company was going to take 

ov«r the completion of the contract under its bond using 
Pabrizio as the contractor? 

A NO. 

Q Was your offer that the bonding company was 
going to assume responsibility under its bond with any 
contractor to see to it that it was completed? 

A Hot with any contractor, no. No, it was 

• is»?>ly -- 
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2 

Q All right. Was your offor that day that you 


3 

woro going to assume responsibility under ths bond and 


4 

guarantor to the Board completion of the contract? 


5 

A Our offer was — 


6 

Q Nc, wait. Was that your offer? 


7 

A In effect, that was it, but — 


8 

Q That you were going to guarantee completion to 


9 

thsi Board? 


10 

A We had to guarantee completion to the Board. 


11 

We had a completion bond and, therefore, we had to guarantee 


12 

completion to the Board. 


13 

0 Whether you had to or not, on that day was your 


14 

offer to the Board that you were going to undetako 


15 

responsibility under the bond and see to it that it was 


16 

competed and use Fabrizio as a contractor? 


17 

A wo were continuing our responsibility under the 


18 

oond. We wf „n» going to advance money to Fabrizio ao he 


19 

could finish the job, but we weren't deeming it a termina¬ 


20 

tion of Pabrizio's contract. The idea was continue 


21 

with Fabrizio, we will give them what money he needs. 


22 

provided that you don't in the meantime withhold liquidated 


23 

damages from progress payments and at the end you can 


24 

hold your money, but wo will arbitrate all of our dif¬ 


25 

ferences, ao the Ids* was that he would continue and then 
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arbitrate and we would advance whatever was necessary 


Mr. Greenberg, you ara going a littla bit too 


faat for me, bacauaa I am trying to racall tha circum- 


stancoa of that meeting, too, and tha raporta that I gave to 


the Board, and I juat want to take it a littla bit alowar 


if you don't mind. 


At. I understand your testimony, it t , th , t you 
were msbing an of far undar which tha bondIcq company would 


guarantee something, ia that correct? 


A You can call It that, but it was simply a cotl . 


tJnuance of our guarantee. 


How would you call it? 


We already had guaranteed completion by Fabrizic 


at that ti i . 


On that day, Mr. Greenberg 


THE COURT: Mr. Graanbarg, do I understand your 


testimony that Aetna had bean under an obligation undar tha 


performance contract previously to Fabrizio and to the 
Board and do I understand you to be saying that you agreed 


to continue your responsibility undar that performance 


contract, provided that Fabrizio gave additional security 


to them and provided, also, that the Board would not cake 


out, withhold during the course of completion liquidated 


damages, but would wait until the final payment in regard 


- ’ 


y-: 
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to liquidated damages and at that noir* they would be able 
to withhold them, but the matter would be subject to final 
resolution by arbitration? 


THE WITNESS: That’s right. 

THE COURT: Is that what you are saying? 

THE WITNESS: Absolute’y right. 

THE COURT: I understand. 

0 r>o you recall whether your conversation with 
Pabrizio about his giving additional security to the bonding 
company web in my presence? 


A I don*t remember whether it was in your presence or 
not. Probably not. We may have -- what I think was — no, 
it wasn't in your presence and I will tell you why I say 
that : 


I had called Mr. Wiley to find out if they would 
go along with my suggestion on the condition solely on the 
fact that you would withhold talcing deductions and liquidated 
damages, and then he called me beck and he said, "Yea, 
v:e will, but we will want security for our advances from 
rabrizic." 


So apparently you were not present at that tim*. 
C bo you recall a meeting at your office and it 
wan about that time and perhaps it was this April 11th -- 
•lout A;»ril 14th or 15th, according to your memorandum -- 


i 


totrmr. ' *C»OMra»» U t c.c*u»tmou« 
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do you recall a noting in your office where I met with 
you and deacribed to you — 


Q Wait, wait. It may have been before that. 

— where I deacribed to you the procedure that 
wo were following in connection with letting a new contract 
and how we were taking over Fabrizio's subcontracta, and 
do you remember praising me for doing that becauae it waa 
tho cheapest way of doing it? Do you recall a conver¬ 
sation of that kind, Mr. Greenberg? 

A No. You weren't at my office, to start with. 
You callod me on the telephone — 

Q Wait. You mentioned that telephone conver¬ 
sation. I had no doubt we had telephone conversations. 

I recall w« had telephone conversations. 

But do you remember my being at your office at 
or about that timr? to describe to you the method of com¬ 
pletion that we had adopted? 

r You did it on the telephone on April 14, 1966. 

You were not at my office and I didn't tell you you were 
a wonderful quy becauae we wanted to have that thing finished 
our way. 

0 Mr. Greenberg, I have a recollection, a very 
vivid rocollwction, thatwe had a conversation either on 
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tha way up to your offica or on tha way down from your offica 
In tha lobby of your offica whara wa ware continuing a 
discussion of this mattax. Do you racall that? 

A what was that last one? 

Q T say that I ask you to check your xecol lection 
of what I say is a vivid recollection of nine that either 
on the way up to your office, and we may have been having 
lunch together or we may have been going out to lunch to¬ 
gether, but in tha lobby of your office, either on the way 
up or on tha way down, we stopped there and chatted in the 
lobby for several minutes and there had been a discussion 

* 

of th«* procedure of taking over the subcontracts that 
Fabrizio had. Do you recall that? 

A no, and I certainly have no memorandum of it, 
either. 

Q Wasn't your original — 

A On tha 26th of April I called you and you said 
you would send me the figures on the prices to the sub¬ 


contractors . 


Tha sutA;cntractors had claims for over 


ont hundred thousand for work prior to February and also 
some delayed damage claims, and you said that on the 
supplemental agreement the l>ondinq company agreed to be 
liable for such damage and you were going to tend me a copy 
of the supplemental agreement, which T had not had, knew 
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nothing about, and that you war* still intaras tsd in tha 
possibility of a 70 par cant settlement. Yousaid that 
on April 26th, on tha telaphons. 

Q Did wa have savaral discussions about a settle¬ 
ment? 

A You vara making suggastions for sattlamant. 

We navar indicated wa would sattla at all, axcapt that wa 
wane baing raqulrad to pay claims of various craditors under 
our aymant bond. Whether wa discussed that with you 

or not, I don’t recall. 

0 Do you recall aver making a suggestion to me 
about a possible sattlamant figure? 

No, no. You ware making suggastions and we 
would not accept any. Fabrizio was contending all tha 
ti lmi you had defaulted, not he, and tea ware getting 

stuck for the craditors on — 

C Mr. Greenberg, wasn't your Initial proposal that 
we take Mr. Fabrizio back on the job and that if there 
were any problems at the end that they be arbitrated or 
litigated? Wasn't that your original proposal? 

A That was our oroposal, but there was no if 
about whether there were questions at tha end, wa ware 
having questions right then and there. Fabrizio was 
claiming additional sums from you for extras and one 
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thinq or another which was in controversy, you war* claiming 
liquidated damages which was in controversy, and wa knew 
right than and there that there ware questions and we 
agroed wa would hold everything in abeyance until the and 
of the job and than wa would arbitrate. 

0 You mean that was your offer? 

A Yes. 

Q Noe that wa aqreed, that was your offer? 

A Yes. When I said "wa agreed" I meant that we were 
offering to do it that way, yes. 

Q So that in other words you were not changing the 
status quo in any way? 

A Well, I don't know if you call that a change or 
not. I think it's a change. 

0 Isn’t this the fact, then, Mr. Greenberg, that 
what you were proposing was that wa take Pabrizic back on 
the job, keep going along and that at the end of the job, 
assuming it ever ended, that then we would each have our 
rights against each other? Isn't that your proposal? 

A That’s right. 

0 Thank you. 

a is that all? 

W That's all. 

THE COURT• Anything further? 


SOUTHERN district COURT REPORTERS U S COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-4SE0 








888a 


693 


Greenberg 

MR. TOPLITZ: Ho further questions. 

THE COURT: fir. Greenberg, thank you. 

(Witness excused.) 

MICHAEL J. BUCKMIR, resumed. 

MR. TOPLITZ: Just before Mr. Greenberg took 

the stand, your Honor, I believe Mr. Yavner agreed that he 
would stipulate as tc the entry of these records into evi¬ 
dence v *thout objection, and I askthat they nov be marked 

into evidence, alonq with the drafts which are annexed there¬ 
to. 

vr. YAVNER: I have one objection as to four 

cf them, the ones relating to -- if you want to have them 
marked no I can refer to them by their identification 
numbers or if I can describe generally to the Court -- 
th^rt are four -- 

THE COURT: The problem is what I thouaht you were 
doing was that Mr. Buckmir had made a list of claims and 
I thought what I wanted the stipulation to be was that you 
would check that list against the claims and if that list 
wert accurate then we could have that filed rather than 
naving the necessity of filing all those claims as evidence 
of the claims the additional defendant had made. That 
to what I thought we had done, Mr. Toplitz. 

MR. TOPLITZ: I thought we could -- 
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THE COURT: So there would be no neceaclty to 
file all that box of paper. 

MR. TOPLITZ: it la up to Mr. Yavner. 

THE COURT: I think we can atill do that. You 
can look over the li«t and where you have some problem **>ut 
tiie contents of a claim, let us look at them and then see 
whither we can deal with those four items rather than having 
all those items put into evidence. 

MR. YAVNER: We have checked over the list, your 
Honor. The list is an accurate representation or the amount 
set forth in each of the folders in that box. 

I do object to four of them and I can state the 
reasons for my objection. I would object to their inclusion 
on the list. 

As to aoouple of the others, I do want to have 
the basic documents put into wvidenco. 

THE COURT: All right. What we will do is we 
will Isolate those items. 

Can you identify them on the master list? 

MR. YAVNER: Yes. Pour near the end that relate 
to the payment of Welfare Pund payments to the unions. 

I MR. TOPLITZ: That is 45, 46, 47 and 48. 

Your Honor, the witness has also advised me, 

| * fcer ^oir.g through the file, he does not have the back-up 
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3 

on no. 20 and ha advised me that ha realized it after. but 


4 

h. doe. recall paytn, l t but h. doe.n'ttev. the b«ck-up on 

1 

5 

It. 


6 

THE COURT: what ara tha othar numbers that 


7 

| you have questions about? 


8 

!l MR * YAVNER; It isn't that I have quastions about 


9 

the aaount, but that there ara documanta in there on which 


10 

I do want to examine one of these witnesses. 


11 

THE COURT: What ara they? 

1 

12 

MR. YAVNER: As to those four, which I represented! 

13 

as payments to Union Welfare and Pension Funds, according 

1 

14 

tc tha back-up documents that are there these are payments 


15 

owed not by a subcontractor but by Mr. Pabrizio himself. 


16 

THE COURT: Let us not go into that. 


17 

Am I to understand, then, that this Defendant 


18 

Exhibit D for identification can be admitted vfch the except¬ 


19 

ion of Items 45, 46, 47 and 43? 


20 

MR. YAVNER: That's correct. 


21 

Till. COURT: That the rest of tha items you deem 


22 

to be an accurate representation? 


22 

MR. YAVNER: Of the contents of hit file. 


M 

THE COURT: Of the contents of the file. 

& 

w* will admit it with tha exception of these 


items. Bon * the items you want furtnar examination 

II 
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of the records in your cross-examination of Mr. Buckmir, 


is that correct? 


MR. YAVNER: That's correct. 

THE COURT: why don't we then mark all of that 
list, Llot out of that list 45, 46, 47 and 48. 

MR. TOPLITZ: Your Honor, I am going to bring in 
testimony as to those items as soon as this is BMrked in 


evidence. 


I would appreciate it if it wouldn't be 


out at this time. I will show that it should be on that 


list. 


the COURT: What is going to happen with that 


list, Mr. Toplitz, is that we are going to have introduced 


lute evidence the items themselves. 


They are going to 


bit examined and if there is nothing wrong with them they 
will be admitted. So mark off those four. 

(Defendants' Exhibit D received in 
evidence.) 

THE COURT: As a matter of fact, I would suqgest 
that you now offer those documents, mark them for identi¬ 
fication, 45, 46, 47 and 48. 

UK. TOPLITZ: T would like this marked for 
filiation at this time. 

THE court- Mark each of them separately. 


ii 
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n and H, re a pectivaly, 


DIRECT examination continued 

BY MR. TOPLITZ: 

Q Mr. Buckmir, 1 show you Exhibits E, r, g and H 
marked for identification. 


fculd you tell me, the payments you made there 
for *523 in E, $594.17 in F, $956 in G«d $58.10 in H. 
could you tell me what those payments eere about? 

A In Exhibit E, $523.43 was to the Westchester 
County New York Carpenters welfare and Pension Fund, 

Local 1134. 

0 Was this a claim of some sort? 

A *sb . 

0 A claim for what? 

A claim for Welfare and Pension *unds that 
Tabrizio «, Martin owed this union. 

0 in other words, was this part of the Welfare and 
Pension Funds which are part of the labor wages paid to 
the. individual withheld and then paid to the union? 

3 Yes. 

,w * of those payments represent that? 

A well, in th* four different exhibit#, four 

different unions. 
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Q When you made those payments, did you re+iew the 
bond in question to determine whether these were payments 
under the bond? 

A Yes. The question came up when we received 
the claims both from the unio.. and I believe the State of 
New York was involved in this, too, and my recollection is 
that we consulted with our home office and I believe your 
firm on this point, and the advice we received from both 
areas was that this was a legitimate thing to be paid under 
th* bond, and acting on such advice and after receiving the 

back-up records from the unions involved through the state 
of New York — 

Q Are those back-up records within those exhibits? 

A Yes. Carpenter recap sheet, weekly payroll 

sheets, the men's names listed. 

On the basis of that, we settled these claims, 
which wo determined tobe legitimate under the bond. 

0 And you paid to amounts T had previously stated? 

A Yes. Our drafts are right here. 

0 were these records kept in the regular course of 

business? 

A Those files right here? 
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Q 

A 


Yea 

Yea. 


0 Was it the regular course of business of Aetna to 
heap type of records? 

A Yea. 

Q Axe they presently keeping these type of records? 

A Yes. 

Q Were they keeping these type of records back at 

th*; time you made these payments? 

A Yes. 

MR. TOPLITZ; At this time, your Honor, I would 
like to introduce these. 


MR. YAVNKR* May I h*ve a voir dire, please, your 


Honor? 


THE COURT: Yea. 

VOIR DIRE EXAMINATION 
HY M R. YAVNER: 

Q Mr. Buckmir, please refer to these four exhibits. 
Were these payments in l**half of a subcontractor 
of rabrizio's? 

A I'd have to look through here. 

C Yes, please do. 

A Exhibit E we paid to the carpenters and the 
rccao sheet listed carpenters arxl list the employer's name 
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a* Fabrizic 4 Martin. The back-up sheets ware received from 
the union. 

0 And the others, who was the employer of these 
employees on the other three? 

A On Exhibit F. name of contractor ia listed aa 
Fabrizio 4 Martin. The name of the claimant listed on 
this State of New York, Department of Labor, Claim File Form 
in Accordance with Section 220-b of the Labor Law ia listed 
an the Westchester County Buildinq Laborers ^und. 

0 But who waa the employer of the employees for 
whom these union payments had to be made? 

A On the weekly sheets on this Exhibit F, the name 
of employer war listed as Fabrizio & Martin, Incorporated. 

0 And on the other two? 

A On Exhibit G, state jf New York, Department of 
Labor, notice form to us for claims for waqee filed in 
accordance with Section 220-b of the Labor Law, Fabrizio 4 
Martin, is listed as the prime contractor. 

0 Who is listed as the employer of the employees 
involved? 

A on the weekly back-up sheets that came attached 
to the claim form received from the Stata of New York, 
the weekly payroll report for — this would be the West¬ 
chester County Bricklayers. 

X 
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No. Who la the employer? 

The employer ia Hated as Pabrizio & Martin, 


Incorporated. 

0 Thank you. 

And on the fourth one? 

A Thia ia Exhibit H. tMs claim came dirctly 

to us without involvement of the State, it came directly 
from a Mr. Loavalzo. 


was? 


Can you tell by loo. ing at it who the employer 


A He lists in his reference Pabrizio & Martin, 
Incorporated. 

C Then these were payments, am I correct, to be made 
to these respective unions in behalf of Pabrizio & Martin 
itself? 


MR. YAVNER: I now object to the introduction of 
thest; four claims. 

mr. TOPLITZ: Your Honor, if I may have Exhibit 
A, 1 think -- 

THE COURT: On what qrounds? 

MR. YAVNER: On the qrounri that the 00 wart: pay¬ 
ments made not in t*half of a subcontractor who had been 
dwnied payment by tha contractor and, therefore, was 
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entitled to com* to th* bonding company for p*ym*nt of th« 
amount due, but, rather, that In th*a* lnatanc**, although 
these four union* had the right to go to the bonding company 
to get payment of tho amount* du* under their welfare Fund*, 
nevertheless the bonding company has no right to introduce 
these claims hare when they are the reflection of th* 
failure of the contractor, Fabririo & Martin itself, to 
have muds the necessary payments to the bonding cosipany. 

in other words, i object not that they paid th* 
money to the unions, but that they are trying to claim over 
against us for Fabrizio & Martin's dereliction. 

MR. TOPLITZ: Your Honor, we introduced this 
as e valid claim made against th# labor and material bond 
and that is for the purpoe* it was introduced, and he 
admits it was a valid claim and we made this claim. 

Whether it la an item of recovory over against 
the Board, that is for the Court's determination at another 
tim*, but it is not an objection to the introduction of 
thwse documents intc vxuence as being valid payments on 
tho labor and material bond. 

MR. YAVNER: if that is solely the object at this 
time? ax,d fhsre xs no other inference, then, of course, I 
do admit that these were payment* under th# nayment bond. 

MR. TOPLITZ: I would also like to seu the first 
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exhibit into evidence, the contract and the bonds. Thev 
don 1 1 seem to be here. 

THE COURT: The objection has been withdrawn 
under your explanation as to the purpose of it. 

MR. YAVKER: That’s right. 

THE COURT: They will be received in evidence. 

MR. TRAGER: Your Honor, I would like to make a 
point on this. 

Under the payment bond, which is in evidence as 
introduced Ly Mr. Yavner, every item on that list is a 
valid claim made under that bond. we are introducing these 
to onow the losses we have suffered. Whether we are 
entitled damages is another matter for your Honor to 
decide. 

THE COURT: Mr. Trager, Mr. Toplitz explained 
that. There is no argument about it. Mr. Yavner has 

withdrawn his objection sc they are going to be admitted. 

MR. TOPLITZ: I would like to introduce in 

\ 

«#vidt;nce at this time documents previously identified as 

E , P, r, «nd H. 

(Defendants' Exhibits E, F, n and H, 
respectively, received in evidence.) 

MR. TOPLITZ: I have no questions. 

THE COURT. Mr. Yavner, any questions of this 
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witness? 

MR. YAVNER: Yes. 

MR. TOPLITZ: Your Honor, excuse me, there were 

a few more Items I want to cover. It skipped my mind. 
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0 When you wove receiving thus* clsis m and you 
hoard testimony about Mr. Gree nb erg rsprsssnting Aetna 
Casualty fc Bursty and related to this mattar ard other 
mattsrs and relating to the projsct in question, did you 
rscaiva bills for lsgal services rendered? 

A Yes. 

Q Did you receive a bill dated January 15, 1969? 

A Yes. 

0 What was the amount of that bill? 

A $12,988.20. 

0 Does that bill state for what the services were? 

A Yes. 

Q What was that for? 

A Services $12,500, disbursements $488.28. 


Is there an itemised breakdown of the services 


rendered? 


Yes. 


0 I now show you a check and ask you to identify 
this check. 

A This is our draft No. M11998360 in the asKHint 
of $12,988.20 made payable to your firm to cover this. 

0 Did you mention exactly what matter that was 
Involved in, in looking at the letter? 

A This is Pabrisio & Martin, Inc. 
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Q Aa to what w« wara doing, what aervieea 


■attor? 


A Logal services in rogard to tha San Naroo. 


0 Was that a claim? 


A Yea. 


THE COURT: Logal aarvicaa with raft 


what? 


THE WITNESS: San Marco, which waa one of tha 


claimanta. 


MR. TOPLITZ: This ia tha labor-material payment 


bond, your Honor.. 


THE COURT: Are you planning to introduce that 


in evidence? 


MR.TOPLITZ: Yea. 


THE COURT: Hava it marked firat. 


MR. TOPLITZ: I would like thia marked for iden¬ 


tification. 


(Defendant's Exhibit I marked for identifica¬ 
tion .) 

MR. YAVNER: If this is being put in now with 
the aame underatanding, a imply to ahow that the bonding 
company paid a bill of theira then I have no objection 
to it. If it ia put in aa evidence of the oorreetneea 


of the bill or that it has any — aa a matter of fact, I 
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withdraw that. 

I an going to object to this now on ths ground 
that it is immaterial, irrelevant and incompetent in 
connection with the counterclaim of the additional defend¬ 
ant. ? 

This is a bill apparently for legal services in 
a case where the bonding company did not make any payment 
to the particular claimant under the bond where this is 
solely for services and not for a payment under the bond 
and the bond does not refer to legal services in any way. 

I don't think that this is relevant, material 
and competent evidence to justify their counterclaim. 

MJl.TOPLITZ: Your Honor, as you recall the 
testimony of Mr. Buckmir, he stated that he received 
claims from various claimants under labor-material payment 
bonds and that he had to hire counsel. 

This happens to be a bill rendered by our office 
in defending one of those actions and the reason there 
was no payment was that we were successful in defending 
the action for $112,000. 

I say it is very competent because it goee to 
our counterclaim. Aetna would not have had to incur any 
of these expenses if the Board had not created a fraud 
initially. 
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MR. YAVNER: Millions of pooplo can start suit 

against tha bonding company and yon hava to defend than. 

MR. TOPLITZ: If wa had written a bond we would 
not ba hara, would wa? 

THE COURT: All right, gentlemen, tha axhibit will 
ba received in avidanca. 

(Dafandant's Exhibit I racaivad in avidanoa.) 

THE COURT: Thara is a question as to whathar 
or not tha Board has liability in that ragard. That is 
for ultinata decision but it is racaivad, gentlemen. 

0 Mr. Bucksiir, I show you another latter dated 
June 28, 1968 and ask you if you hava ever seen this 
latter before and this was attached to tha latter. 

A Yes. 

0 Could you identify that, what that is? 

A This is a bill froa your firn to us dated June 

26, 1968 in tha amount of $20,353.65, of which $20,000 
was for a fee and $353.65 for d 1 ahumraiant ■. 

MR. TOPLITZ: I would like this aarkad for iden¬ 
tification. 

(Dafandant's Exhibit J narked for identi¬ 
fication.) 

0 I show you a draft and ask yaa if you can identify 
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A Ymm, this is our draft No. M10590433 in ths 
amount of $20,353.65 payable to your firm to com ths 
bill I just saw. 

nr. TOPLITt: Could you attach this as part of 
Exhibit J, plaasa. 

0 I now ask you to tellme in what «attar thasa 
sarvlcas wars randarad. 

A Fabrisio t Martin, Inc., ths aattar at hand. 
Thasa wars sarvlcas dealing with tho entire casa. 

0 Up to a stated period of time? 

A Tea. From March 30, 1966 to April 5,1968. 

TOPLITZ: I would like to introduce this at 

this time. 

MR. YAVNER: Objection. This is a bill for legal 

services in this vary litigation and I don't think that 
tl it is a proper element of daaagas. 

MR. TOPLITZ: We maintain the argument again_ 

THE COURT: I may agree with you, but I gather 
that the claim for damages is by virtue of alleged fraud. 
Aetna is alleging that you incur the expenses of payment 
bond and also the payment of litigation which they seek 
to recover from the Board. 

Whether that cl*la is going to succeed, that is 
another matter,but they are introduced as evidence to that 
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MR. YAVNER: I withdraw my objection, your 

Honor. 

(Defendant's Exhibit J received in evidence.) 

Q I show you a letter dated May 23, 1971, and 
ask you to identify that. 

A This is a letter and bill free your firm to 
my firm,my company, excuse me, dated May 24, 1971, in 
the amount of $500 for fee, $87.30 for disburseswnts, 
total $587.30. 

0 I now show you a check and ask you if you can 
identify this. 

A This is our draft No. M30497713 in the asa>unt of 
$587.30 made payable to your firm in payment of this bill 
which was in connection with the claimant Arrow Louvre 
Door who had brought a suit against us, under this 
Fabrizio & Martin matter. 

MR. TOPLITZ: I would like to introduce this into 

evidence. 

MR., YAVNER: I assume, your Honor, that your 
ruling would be the same, that even for legal fees on 
sub con tree claims on the ground of alleged fraud they 
would have the right to introduce these payments? 

THE COURT: Yes. 
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4 

MR. YAVNER: Than I will not make any objection 


O 

to those. 


4 

XX 

5 

(Defendant's Exhibits K received in evidence} 

, 

u 

c 

MR. TOPLITZ: I have several other documents that 


o 

7 

we can mark for identification and we can put them in. 


i 

8 

MR. YAVMER: Are they exactly the same, for bills? 

i 

9 

MR. TOPLITZ: Yes. 



THE COURT: Well, let's try to do that. 


10 

MR. TOPLITZ: Give me one minute, your Honor, and 

! 

11 

I can do all of them. 

i 

12 




I would like to introduce into evidence at this 


13 

time a check and also a bill for legal services in the 

1 

14 

sum of $520. 


15 

MR. YAVNER: This is the same San Marco where there 


16 

was no recovery against you folks? You had that dismissed. 


17 

MR. TOPLITZ: There are two actions by San Marco. 


18 

MR. YAVNER: I have no objection to that.- 


19 

MR. TOPLITZ: Here is another one on San Marco. 


20 

e 



MR. YAVNER: I have no objection. 


21 



XX 

(Defendant's Exhibits L and M received in evi¬ 


22 

dence .) 

| 

: 

23 

MR. TOPLITZ: I have three bills relating to 


24 

this matter. 


25 

MR. YAVNER: This is all the same type of thing? 
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MR. TOPLITZ: Yes, we have tha check for two of 
then but the filee indicate payments except for the last 
one, but it nay have cone in today, I don't know. 

MR. YAVNER: Bo objection. 

MR. TOPLITZ: This is one batch indicating pay¬ 

ments of $12,804.50, $11,098.84, a payment of $7,554.02 and 
aa I mentioned before, a bill of $6,014.35 which nay have 
come in and we may not have put it through our books;in all 
likelihood it has been paid. 

THE COURT: These are legal fees? 

MR. TOPLITZ: Yes, your Honor. 

(Defendant'8 Exhibit N received in evidence.) 

MR. TOPLITZ: I have these other checks also. Nr. 

Yavner. 

MP.. YAVNER: On the assumption that the Court's 
ruling will be the same as to these checks, I have no ob¬ 
jection. 

MR. TOPLITZ: One of these items, your Honor, is 
$473.07, that is 30 copies of a brief, the expense of a 
brief. The other item is for a court reporter for $26.25 
to Julius P. Taubman, Court Reporter. 

(Defendant's Exhibit 0 received in evidence.) 

MR. TOPLITZ: Your Honor, I had Mr. Trager total 
these figures this morning because I was not too trustworthy 
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in my computations since it was early and the total amount 
of those checks which I have introduced cosms to $73,237.84. 

MR. YAVNER: This is on the legal fees? 

MR. TOPLITZ: Yes, just to try to clarify on the 
record what they total to. 

THE COURT: Can we proceed? 

MR. YAVNER: I have checked over these and the 
arithmetic is correct. If counsel represents that this 
is a recapitulation of the exhibits he has put in, I will 
accept his statement. 

THE COURT: All right. 

MR. TOPLITZ: I represent the addition to Mr.Yavner 

only. 

0 In those documents which have been previously 
marked into evidence, Mr. Bucknir, attached to those files 
were there any other payments for legal fees? 

A Yes. 

0 Could you pull those out to save time? 

A Yes. Here is one right here. 

MR. TOPLITZ: I would like to point out to the Court, 
your Honor, at this time that there is a check annexed 
to one of the previous records which were marked. Exhibit 
D, it is a check in the sum of $308.01 made payable to 
Max E. Greenberg for legal services. 
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If you don't nind, I will pull that off. 

MR. YAVNER: I don't understand. 

MR. TOPL1TZ: Ms were talking about the cheeks 
being attached to the records Indicating payments to vari¬ 
ous lab' r-=materlal people. 

MR. YAVNER: You mean you want to add this now 
to the previous clain instead of leaving it on here? 

MR. TOPLITZ: Right. 
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1 

3B 2 

Q I ask you t identify this check, Mr. Buckmir. 


3 

A This is our draft in the amount of $308.01 made 


4 

payable to your firm for legal services rendered in handling 


5 

of the accessory specialties claim. That is under this 


6 

Fabrizio & Martin situation. 


7 

0 Are there any other checks? 


8 

A Yes. 


9 

0 would you please identify this draft you just 


10 

handed me. 


11 

THE COURT: why don't you identify All the checks 


12 

and in what connection and just put it on the record. 


13 

A This is our draft in the amount of#078.42 payable 


14 

to Max E. Greenberg for services rendered in the handling of 


15 

the claim of Ceco Corporation which was a claim under the 


16 

bond. 


17 

MR. YAVNER: As to all of these checks, your 


18 

Honor, I have a continuing objection. 


19 

THE COURT: I understand that. 


20 

A The next one is a draft in the amount of $971.02 


21 

made payable to Max E. Greenberg in connection with his 


22 

legal representation on the claim of Leonard Adama Company 


Z\ 

on the Fabrizio case. 


24 

The next one is the draft in the amount of 


25 

$1324.89 payable to Max E. Greenberg in connection with 
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2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
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15 

16 

17 

18 

19 

20 
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24 
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his defense of Korok Corporation, a claim which was mad* 
aqainst the bond. 

The next one is a draft in the amount of $2662.87 
made payable to Max E. Greenberg in connection with legal 
services he rendered my company that arose out of the claim 
of oradhurst, a claim which is made under the bond. That 
is it. 


THE COURT: Wasn't Bradhurst one of the con¬ 
tractors that was employed to complete the contract? 

MR. POWERS: Yes, your Hooor. 

THE COURT: How is that liable? 

MR. TOPLITZ: Where they made claim under the 

labor-material lxmd claiming that they were owed an out¬ 
standing balance of money due previous to the termination. 

THE COURT: They had been the contractors 

employed on the job before termination? 

MR. POWERS: Yes. 

If I may, your Honor, T believe Bradhurst was 
* contractor for ^abrizio & Martin and Bradhurst had — I 
don't recall if it was a time and material contract or a 
lump sum contract with Fabrizio & Martin. However, in 
connection with the negotiation of the completion of the 
word Bradhurst intended that it had performed -- and I don't 
recallthe figures,but w«? will say it had performed approxi- 
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mately $20,000 worth of work for Fabrizio & Martin and waa 
only paid $10,000. ■** 

And the School Board said that that $20,000 
worth of work that you performed is your problem with 
Fabrizio and is not our problem. We will just pick up 
th«» contract from that juncture. It's that $10,000 
that Bradhurat was not paid. I think the bonding company 

successfully defended the action. 

0 I show you these checks and I aak you, on the 
Bradhurst matter, waa the surety company required to make 
any payment under its payment bond other than for the legal 
services? 

A No payment. 

Q Do you remember what the amount of the claim was? 

A $7655. 

0 As to these other checks which you mentioned, 
could you just go through each one of those and see whether 
it was in litigation or not and what was involved as far as 
money? 

A Korok we successfully defended. I show the 

claim as $1890. 

Q Let' s aie the others , too. 

A The other three were compromised. 

MR. TOPLITZ: At this time I would like to 
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introduce these checks together as one batch. 

(Defendants' Exhibit P received in 
evidence.) 

THE COURT: All right. 

MR. TOPLITZ: I have no further questions of this 
witness at this time. 

CROSS EXAMINATION 
BY MR. YAVNER: 

Q May I^see the Adams file, pi saris. 

A Yes. 

0 There is an 'Itym 2,please. 

A That is where it was when I set it up. 

Q Try to find it,please. 

A Is that the file you took to take the draft off? 

MR. TOPLITZ: It's one of those. 

THE WITNESS: I ripped off the last three but 
you ripped off the first two. 

MR. TOPLITZ: I will check that. 

THE WITNESS: I just had it here and the draft 

was on it. 

MR. TOPLITZ; I apologize, your Honor, for the 
delay. There seems to be a file that we just had and 

now we don 1 1 have it. 

THE WITNESS: Here it is. 


SOUTHERN DISTRICT COURT RERORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.V. CO 7-4SS0 








qp 


914a 

Buckmir-crosa 


718 


Q Have you found the Adame file? 

A Yes, air. 

0 May I have It? 

A Yea, sir. 

0 Mr. Buckmlr, do the contents of this file con¬ 
stitute the documents on the basis of which the bonding 

company made the payment to the particular subcontractor 
named Adams? 

A Yes. 

U I show you in this file a letter dated March 17, 
1967, from Mr. Hynes to Mr. Fabrizio in which Mr. Hynes 
ruqueats or Mr. Powers who signed the letter for Mr. Hynes 
requests an answer from Mr. Fabrizio. 

Can you find the answer to that letter in thie 
file, please. 

MR. TRACER: Could I interrupt on this a moment, 

your Honor. 

I think Mr. Buckmir is not familiar with this. 
This case was in litigation before Judge Palmieri and I 
think the case was settled on trial and he had asked Mr. 
Buckmir whether this constitutes the full file in the 
matter and since it was in court in litigation before Judge 
Palmieri and Mr. Powers also participated in that matter, 
that is actually how tho case- came to be settled. 
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I thought the Court ought to know of that. 

MR. POWERS: That la correct. 

MR. TRAGER: I am certain you accept that state¬ 
ment. 

MR. YAVNER: Yea, but. I still want to find this 

other letter in the file. 

A The answer to the letter Mr. Hynes wrote? 

Q The letter to which I directed your attention. 

A NO. 

0 You cah't find that? 

A From Fabrizio to me or from 

Q whether to the bondingaompany or to his attorney 
but in this file is there an answer to that letter? 

A I can't locateone right now. 

MR. POWERS: 1 would like to find out what point 
Mr. Yavner wants to make on this, because the case was 
settled in court. 

THE COURT: He just wants to know if there is an 
answer in the file to that letter. 

MR. YAVNER: Your Honor, the additional defendant 
has offered this as the back-up material to the claim and I 
offer this in evidence at this time. 

THE COURT: What is that? 

MR. YAVNER: This is in connection with the 

•* 
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Adams amount. 

THE COURT: What item is that? 

MR. YAVNER: Item No. 2 in the amount of $9000. 

THE COURT: What is the purpose of putting all 

that in? 

MR . YAVNER: There is a letter hara — 

THE COURT: What is the purpose of putting it in? 
MR, YAVNER: The purpose of putting it in is to 
establish two things, one, that this claim may have bean 
paid improperly and, two, I think there are additions here 
by Fabrizio in connection with this claim. 

THE COURT: All right, introduce it. 

(Defendants' Exhibit 123 received in 
evidence.) 

Q May I see the accessory claims? 

A Yes. 

MR, TOPLITZ: In order to save time, if Mr. 

Yavner would give me a list of which ones he is contending 
and he wants to put into evidence, I will stipulate to that, 
just to move the caise along. 

THE COURT: You will stipulate to what? 

MR. TOPLITZ: If he is going to introduce some 

of these files claiming that they are inconsistent with the 
payments and so forth and he wants to introduce the files. 
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I will stipulate to that. Just introduce the files just to 
move the case along. 

MR. YAVNER: I think that the only one I will 

take right wowvill be this one. 

THE COURT: All right. 

0 Mr. Buckmir, is this your signature? 

A Yes. 

MR. YAVNER: I offer this in evidence, your 

Honor. 

THE COURT: Wha' is that? 

q Would you please identify the document and state 
its general nature. 

A It's a letter dated April 13, 1966, addressed 
to the Board of Education, Central School District No. 2, 
Mount Kiakc, New York. 

Do you want me to read it? 
q That is sufficient at this point. 

Is there an attachment to your letter? 

A Attached to the letter is a photocopy of an 
application for contract bond and agreement of indemnity. 

mr. YAVNER: I offer this in evidence, your 

Honor. 

THE COURT: All right. 
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(Dofendants* Exhibit 124 recalved in 
evidence.) 

THE COURT: All right, Mr. Yavner. 

0 I show you the attachment to the letter marked 
Exhibit 124, and call your attention to a date stamp in 
the upper righthand corner of the attachment which is headed 
"Application For Contract Bond.: 

What is that date stamp? 

A The date stamp is April, abbreviated, 13, 1964. 

0 Does that indicate the date when you received the 
application? 

A I wouldn't know. I'm not in the bond under¬ 

writing department. I can’t honestly say what that date 
stamp refers to. 

THE COURT: Is there anyone here from the bond 

company? 

MR. TOPLITZ: No, your Honor. They were here 
yesterday. Those are the underwriting people. 

THE COURT: All right. 

Mr. Bucknix, you find out the answer to that 
question d- * '' r*ceos. 

All right, let us move on. We will put in the 
record whateverthe answer is. 

C I take it then, Mr . Buckmir, that you have no 


southern district court reporters u.s courthouse 

FOLEY SQUARE. NE« YORK. N Y. CO ? «S«0 









t 


1 

2 

3 

4 

5 


6 


7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 


25 


919a 

to Buckrair-cross 723 

knowledge about anything in the contents of that attach¬ 
ment? In this attachment to your letter, you have no 
knowledge of tho fact that it was signed, the date when it 
was signed, the date when it was submitted? 

A No. 

0 And only somebody in the bond underwriting 

department would know that? 

A Yes. 

MR. TOPLITZ: Your Honor, I am goinq to object to 
this imposition. I put those witnesses on yesterday. 

THE COURT: Yes, Mr. Toplitz, but you put the 
witnesses on yesterday and this evidence was not available 
yesterday. I gather that this was taken from the files 
of — 

MR. YAVNER: No, no, your Honor, this was not. 

MR. TOPLITZ: That was in his possession. 

MR. YAVNER: When I found out Mr. Buckmir was 
coming down, he was the one who had written this letter with 
thi3 attachment, so I wanted to have it identified properly 
and I had no idea, ono, that he was going to be the last 
of these witnesses and, two, he would be the only one who 
didn't know anything about it. It came with his letter. 

MR. TRACER: Your Honor, no matter who signed the 
letter, the fact is it was the application and the indemnity 
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2 

agreement for the bond and all those gentlemen here yester¬ 


3 

day were bond underwriters and supervisors and In charge 

i 

4 

of the whole entire thing and he could have Introduced It 


5 

at that time. 


6 

THE COURT: I don't think you are under any 


7 

great Imposition. As I understand it, one of the parties 


8 

who was here yesterday has an office on williams Street, 


9 

so he can easily be secured. 


10 

All right, let us move on. 


11 

MR. YAVNER: I have no further questions of 


12 

this witness, your Honor. 


13 

MR. TOPLITZ: Excuse me, your Honor, to utraighten 


14 

this out — 


15 

THE COURT: All right, let us move on. 


16 

MR. YAVNER: I have no further questions of 


17 

this witness. 


18 

Till': court Is there anything further cf this 


19 

witnosn, Mr. Top’ v z? 


20 

MR. TOPLITZ: No, your Honor. 


21 

(Witness excused.) 


22 

THE COURT: Call your next witness, please. 


20 

MR. TOPLITZ: Your Honor, T only have one more 


24 

witness and I mentioned that would be Mr. Fabrizio, and 


2ft 

at the time ho takes the stand by Mr. Powers I would then 


1 

i_ 

SOUTHERN OISTRICT COURT REPORTERS U S COURTHOUSE 

EOLKT SQUARE. NEW YORK. N.Y. CO 74SS0 

• 




1 


t:p 921a 725 

just ask him a couple of questions to avoid bringing him 


2 


on and back. I only have two or three questions. 

THE COURT: All right. Then, except for that, 
additional defendant rests, is that correct? 

MR. TOPLITZ: Yes, your Honor, except for that. 

THE COURT: Mr. Powers, let us go on. 

MR. TRACER: Your Honor, I don't think Mr. Yavner 
haa closed his case yet. 

THE COURT: Mr. Yavner has closed his case. 

MR. TRAGERr Mr. Yavner haa closed his case? 

THE COURT: H© hes closed his case. The agree¬ 

ment he had was that he was to submit his witness yesterday 
cu.«.l if he didn't submit this witness he closed his case. 

Let ub go, Mr. Powers, let us move. This case 
has taken far too long. 

19 

20 
21 
22 
Z\ 

M 

25 
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OLIVER KIRCH OFF, called as a witness 

on behalf of the plaintiff, being first duly 
sworn, testified as follows: 

MR. POWERS: If your Honor pleases, Mr. Kirchoff 
hes trouble nearing, so I ray be talking a little louder 
than normal. 

DIRECT EXAMINATION 
BY MR. POWERS: 

Q Can you hear me, Mr. Kirchoff? 

A Just about. 

THE COURT: I am sure with the acoustics in this 

room that the reporters would aporeciate that from all of 
us. 

0 Mr. Kirchoff, by whom are you presently am¬ 
ple yed? 

A F.b. Rich Company, Stamford, Connecticut. 

0 What line of business are they in? 

A Construction. 

0 How long have you been so employed? 

A With F.D. Rich? 

0 Yes. 

/' S« ven years. 

O In what capacity? 

A Construction 3uy>ervidor. 
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l 

A 

0 

And prior to being employed by F.D. Rich, who was 

0 

your employer? 

i 

4 

c 

A 

Fabrizio 6- Martin Company. 

3 

a 

0 

And in what capacity were you employed? 

V 

n 

A 

Same . 

/ 

R 

0 

And what were your duties in that capacity? 

9 

A 

Interpret specifications, supervise all the 


construction on the job. 

10 

0 

old you have anything to do with the project in 

11 

question, 

namely, the construction of the Bedford Middle 

12 

School? 


13 

A 

Yes. 

14 

0 

during what period of time were you employed on 

15 




that project? 

16 

A 

Approximately between the middle of 1964 and 

17 




around 1966. 

18 

0 

Tc its termination in 1966, until Fabrizio & 

19 




Martin was terminated in 1966? 

20 

A 

That's right. 

21 

n 

Were you on the sit* every day, other than 

22 

vacations 

or being sick? 

23 

A 

Yes, with the- exception of lowing in the hospital 

24 

for about 

ten days. 

25 

0 

And your duti^a in connection with that project 
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were the same an you had previously stated, supervise the 
work and interpret plans and specifications? 

A Right. 

0 I show you these two folders, Mr. Kirchoff, 

and ask you what they are, please? 

A These aro copies of my daily reports. 

0 You prepare daily reports? What do you mean by a 
daily report? 

A Well, temperature of the day, weather conditions, 

contractors on the job, who they have working for them, 
the quantity of men and what they are doing. 

0 Sc it is basically, then, a chronology of the job 
by day? 

P That's right. 

0 Did you prepare these daily reports? 

A Yes. 

MK. POWERS: I would like to offer them in 

ovidance. 


A There is a period of about two weeks in there 
that T was in the hospital that T didn't make the reports 
out. 

MR. YAVNER: No objection. 

MR. POWERS: There ar* two folders and we can 


25 


possibly mark them A and n, if you like. 
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(Plaintiff'a Exhibits 32-A and 32-B, respectively, 

received in evidence.) 

9 I show you two additional folders, Mr. Kirchoff, 

and ask you if you can identify them, please? 

A These are daily time sheets of the men who were 
on the job, what their trade was, that is, the men that 
were working for Fabrizio & Martin,what their trade was and 
the amount of hours they put in per day and what they are 
working on. 

THE COURT: What is the purpose of this? 

MR. POWERS: Your Honor, in connection with the 
claimo for payment that Fabrizio & Martin is seeking against 
the School Board, reference will be mad* to these documents. 

MR. YAVNER: May I object. This was not a time 
and material contract with Fabrizio i. Martin, it was a lump 
jum. 

MR. POWERS: T am not talking about time and 
material, I am saying in connection with the claims that 
are being presented these documents will be pertinent. 

THE COURT: All right. 

0 And did you pr spare these reports or were they 
prepared at your request? 

A No, I prepared them (personally. 

*1R. POWERS: i would like to mark these as the 
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2 

3 

4 


5 
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7 
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14 
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1H 

17 

18 

19 

20 
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24 


25 


n«xt exhibit in evidence, plaaae. 

MR. YAVNER: Your Honor, it seems to me that most 
that can b* don® with this reference is subject to con¬ 
nection, because on its face these are time sheet, for men 
or alleged time sheets for men kept by Mr. Kirchoff and 
rabrizio a contract was a lump-sum contract and any claims 
thar it has arc in connection with the lump-sum contract. 

MR. POWERS: Your Honor, one of the claims being 
made by the plaintiff in this case is the fact that it was 
required to maintain a master mechanic on the job which it 
contends was not part of its obligation. These time sheet, 
show that there was a master mechanic on the job during the 
period involved and the master mechanic is listed, among 
others, on these documents. Also there are other items 
involved or, these time sheets that are relevant. 

THE COURT: All right, I will receive them. 

(Plaintiff’s Exhibit 33-A and 33-fl, respectively, 

received in evidence.) 

9 Mr. Kirchoff, do you recall that Fabrizic & 

Martin was required to perform certain concrete and 
excavation work for electric manholes? 

A Yes. 

9 And was it the contention of Fabrizio & Martin 
that the work involved in connection with these electric 
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manholes were not part of it« contract but were part of the 
contract of one of the oth«r cootractora? 

A Mat' a riaht. 

0 I show you this sheet of paper entitled 
“Concrete Excavation For Electric Manholes and Concrete 
Encasements" and ask you if you have seen that document, 
previously? 

A I’d aay partially yes and partially no. 

q Have you seen the document? Have you seen that 
document previously, that piece of paper? 

A That’s right. I’m lookinq at it. 

q And you have seen that before? 

A Yes. 

MR. YAVNER: If your Honor please, the witness 

testified a moment aqo partially -- 

THE WITNESS: You have to speak a little bit 

louder. 

mp. YAVNER: The witness testified partially yes 
and partially no. Mr. Towers repeated his question in a 
certain manner and I aia not sure what, the witness's answer 
io new mb to whether he has eea»n that document fully b*sfore 


or 


th< 


•xrtlally yea and partially no. 

MR. POWERS: T think it io quite obvious that 

witness had misunderstood the question, because he 
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either saw it. or didn't sea it, and I think it was just a 
raisunderotending. 

THE COURT: Will you answer the question, please? 

THE WITNESS: Sir? 

THE COURT Would you answer the question, 

please. 

Have you o««t: that document before? 

THE WITNESS: Yea. 

THE COURT: What did you mean when you said 
partially /os and partially no? 

THE WITNESS: Wh*n I say partially, I say there is 
a question here as part of this I consider as an extra and 
part of It is not. 

MR. POWERS: That Is what I thought he meant, your 

Honor, and that was the purpose of the question. 

THE COURT: All right. 

0 Could you specify generally what the items are on 
that shoot of paper and what they consist, of, what this 
*xtra claim consists of? 

A Well, going down from the top on the concrete 
manholes for the electrical service from the old school or 
the existing school to the new one, it is a manhole — the 
formn for the concrete walls of the manholes, the slats over 
the manholes and the base of the manholes. 
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belong in there as being extra work. 

A That’a right. 

Q Could you specify which items arecroper items 
and give the dollar value of those items? 

A The concrete walls for the manholes, $1044, — 
do you want th^ unit breakdown and all? 


Q NO. 

A Just the total amount? 

0 Right. 

A The concrete slabs for the manholes, $946. 

The forms for the walls of the manholoa, $1918. 
The forms for the slabs, $288. 

The common brick for the tops of the manholes 
and the. installation -- well, that was $275. 

The installation of the covers and the frames. 


$560. 

The next item is — it is hard to explain. 

The drawing showed a concrete encasement of four fibre 
ducts for the electrical service. The electrical con¬ 
tractor was issued a contract to put two additional ducts in 
this area, therefore, enlarging the concrete encasement by 
om«-third. This itom, this concrete encasement, and the 
excavation for it, 3hould be altered. 

0 You mean as the amounts stand in that document. 
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Th«n it goes into the trench excavation, hand 
excavation, trench Lackfill, hand backfill, common brick, 
install coffers and frames, concrete encasement for the 
duct work, the wood forms, trench excavation aiH trench 
fill for these items. 

0 boea that document specify either cubic yards or 
number of items pertaining to each particular claeaifica- 
ticn? 


A Yen, it does. 

0 do you knew whether those amounts are accurate 

amounts? 


A That's right. 

C You said you have reviewed this document pre¬ 

viously . 

A Sight. 

Q Is it your contention that all of the items 

contained or. that sheet >f neper are properly extra work to 
year contract? 


A NO. 

0 Let imi ask you this • 

What is the total amourt daimed in that document 
that you have as it exists? 

A Ae it is here with, overhead and profit, $17,855.84. 

Q You testified that certain items do not properly 
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they are incorrect, they are too high? 

A 7! at'a correct, they are incorrect. 

Q And you have reduced them? 

A Sir? 

0 Have you reduced them? 

A Yea. Well, the duct area I've reduced from 193 
yardt to 22 yards and changed the $G755 to $330. 

The wood forms would remain the same, but it would 
not he legitimate heru. In other words, we don't claim any¬ 
thing for tho wood forra3 because it is just a matter of 
spreading them out. We do claim additional excavation. 

The trench excavation was $964, reduced to $38.30, and the 
trench backfill from $275.SO to $11. 

Cutting and patching of the pavement wh were 
entitled to, rt-.pair cf the lawns we were entitled to, 
cutting end patching of $500 and repair of the lawn $330. 

<j What is the total amount being claimed under 
this revision that you have made? 

A $7773.36. 

Q And the reason for this revision is that the 
contrect documents originally provided for four ducts and 
fchera was just an additional two ducts that had to be taken 
into consideratten? 

A Correct. 
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Q And the claim as originally prepared was for the 
total, excavation and so forth, for the six ducts? 

A Correct. 

MR. YAVNER: I am trying to make the objection 
that this is a leading question in which the question has 
summarized the whole answer. 

THE COURT: The whole examination has been lead¬ 

ing. 

MR. YAVNER: I withdraw my objection to it. 

THE COURT: All right. 

MR. POWERS: I would like to offer this in evi¬ 
dence . Your Honor, there has been no objection to it 
and I think this will be Plaintiff ’3 Exhibit 34. 

(Plaintiff’s Exhibit No. 34was received in evi¬ 
dence .) 

Q Mr. Kirchoff, was Fabrizio & Martin required to 
perform work in connection with w water tank or a water 
reservoir? 

A Yes. 

0 And was all of the work performed in connection 

with that water tank or reservoir part of the Pabrizio & 
Martin obligation? 

A Yes. 

Q Was there any extra woak performed in connection 


ii 
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with the water reservoir? 

A Yes. 

Q I show you this letter of Fabrizio & Martin to the 

architect, dated June 7, 1965, and ask you if you can 
identify it, please. 

A Yes, it is a request for change order for addi¬ 
tional moneys regarding changes to the water tank and sur¬ 
rounding area of piping involved with it. 

0 And how much of a change is requested, the dollar 
amount? 

A What I see here is one typed and ont written. 

Q I'insorry, the typed amount. 

A $11,433.52. 

0 And could you tell me, please, the circumstances 

surrounding the contention of Fabrizio & Martin that this 
was extra work? 

A The reasons why? 

0 Yes. 

A There is a detail in the specifications giving 

the size of the water tank. We were authorized by the 
clerk of the works at that time to start work on the water 
tank. 

0 If I may interrupt you at this juncture, I show 
you this note of 10/8/64, and ask you if you can identify 
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i 

2 

that note. 


3 

A Right. This 1 b the notice by Frank Adams, who was 


4 

the clerk of the works on the job. authorizing me to go 


5 

start work on the water tank, which is up quite a distance 

1 

6 

away from the project and on top of a mountain, you might 


7 

* 

call it. 


8 

This needs special equipment to get up — crawlers 


9 

to get up to the top of the mountain to do the axcavation. 


10 

We started to excavate the tank and when we put 


11 

the base in I was told that the tank was going to be changed 

i 

12 

in dimension and there were going to be revisions to the 

i 

13 

piping. 


14 

I had to pull a truck with the patented forms up 


15 

on the hill prior to this verbal stop order and the forms 


16 

were left there. We had excavated, as I say, and put the 


17 

^aae down for the tank and then I was told to stop. 


18 

I don't remember the exact dates, but there was 


19 

approximately four months involved which went through the 


20 

winter time that we never received any order to proceed. 


21 

Due to the rains and snow and the freezing and 


22 

so forth, this excavation partially back-filled. Alao 


20 

the form material that was up on this hill had to stay ther 


24 

waiting because we were expecting daily to receive proceed 


25 

orders on the revised tank and we didn't. 


1 ! 
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When we finally received a revised drawing for 
the tank, there was an additional manhole on the top of 
the tank, and there was an additional manhole on the side 
of the tank,and there were quite a hit of revisions to the 


piping. 


Then I guess that is when Mr. Fabrizio requested 


the change order. 

0 Because of this additional piping and manhole? 

A The thing had to be, I wouldn't say, 100 per cent 
excavated, but it was all sand up on the top and a lot of 
it had washed in and covered over the slab which we had 
previously poured, plus the fact that we had to dig down 
and put this manhole base in plus the manhole and this 
additional trenching for piping that was not shown on the 
original drawings. 

MR. POWERS: I would like to offer this letter 

of June 7, 1965, as the next exhibit, please. 

THE CO&RT: As I understand the status of your 
claim, you can't contend that you are entitled to any 
quantum meriut for any work done, the best that your con¬ 
tention would be, as I understand it, is for value of what¬ 
ever the Board has received. 

It, therefore, appears to me that you are putting 


in evidence here claims for additional work which is going 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO T-4SS0 






gtg 5 


936a 

Kirchoff-direct 


740 


at tha matter, I think, quite incorrectly. 

My own view is if you are entitled to any claim 
over and above what you have received that you have to show 
that value of what the Board obtained is in excess, that is, 
part of the school and the tank and so forth that you de¬ 
livered to them, that its worth is in excess of the two 
million or whatever they paid you. 

I am at a loss now as to why all this documentation 
is going in, because it does not seem to me that this in 
any way meets that claim whatsoever. 

MR. POWERS: Your Honor, I don't know what could 

be more meaningful as far as substantiating the claim of 
the plaintiff here in that this represents extra work that 
was performed by Fabrizio & Martin which was not part of 
its original contract documents. 

This work was performed— 

THE COURT: But you are not entitled to receive 

it. You are now arguing quantum meriut. 

MR. POWERS: Value, and this represents part of 
the value that the school got. 

THE COURT: No, it does not. You cannot argue value 
on that basis, you have to argue value on whatever struc¬ 
ture you left the school, not in terms of the work that 
was done in it. You can't place value on that. 
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2 

You gave the school a building and aa far as I 

I 

3 

understand the law that would govern this situation to be. 


4 

you are arguing quantum meriut. I understand the law 


5 

of New York and the case that is supposed to be controlling 

' 

| 

6 

here , which is you can't receivr quantum meriut in regard 

1 

1 

1 

7 

for services done, the worth of services that you have per¬ 

1 

8 

formed . 

1 

1 

9 

MR. POWERS: Your Honor, I am not seeking quantum 


10 

meriut, I am seeking to offset whatever claim the School 


11 

Board may have with respect to its claims against me. 


12 



13 

Favrizio & Martin, the plaintiff, gave the school 


a certain amount of school, the School Board paid for a 


14 

certain portion of what was given. 


15 

What I am putting in here is that portion of the 


16 



17 

school that was given to the School Board but it never paid 


for. It represents part of the value of the school as 


18 

given to the School Board by Fabrizio & Martin. 


19 

THE COURT: I'm sorry, I don't agree with that. 


20 

I don't agree that that *s what you are doing. 


21 

If you are doing that, then what you should be 


22 

putting in is not what the services that this man did, but 


23 

the value of the structure given to the School Board. You 

1 

24 

are not doing that at all. 


25 

I don’t believe this is proper in any way. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. POWERS: Your Honor, maybe it would be dif¬ 
ferent if I asked the witness if he considered this to be 
the fair and reasonable value of the work that was per¬ 
formed . 

THE COURT: But that is not it. 

MR. POWERS: I really am -- 

THE COURT: I don't understand how I can explain 
it any more. I don't believe that the School Board, as to 
the law of New York as I understand it, that the School 
Board is now with this sort of contract that you can come 
in and say to them that, "We performed a certain amount of 
work and even though we don't have a contract, the concrect 
is illegal, we are supposed to get money for on the basis 
of what the value of those services were." 

The only thing you can tell the School Board is. 

We gave you a structure. Whatever the value of that 
structure is, the value of that is— since you have re¬ 
ceived that and kept that, that the value of that structure 
is the thing that we are entitled to receive, and if that 
is over two million, one hundred thousand dollars or what¬ 
ever, then I think that you are entitled to claim what is 
more than that. 

If the situation is otherwise, then the case that 
is cited as authority here, controlling here, has no meaning. 
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2 

MR. POWERS: If I may, your Honor, and juat as 


3 

a point of clarification, could your Honor explain to me 


4 

how what I am doing npw is any different than the testimony 


5 

that was put in by the School Board with respect to comple¬ 


6 

tion costs? The completion cost the Court accepted for 


7 

what it was worth, at least admitted the evidence, and the 


8 

documentation for whatever it was worth, and that is no 

( 

9 

different than what I am doing in showing value of what the 


10 

School Board received. 


11 

THE COURT: No, it is quite different. The School 


12 

Board has indicated that it cost them a certain amount of 


13 

money to complete the building and they would offset that 


14 

against the theory and the equities in the case against 


15 

the value of the building that they received. 


16 

But what you are doing is you are not giving us the 


17 

value of the building, you are giving us the value of the 


18 

services performed, which, in essence, as far as I can 


19 

understand, quantum meriut argument, and as I understand 


20 

New York law you can't recover under that. 


21 

MR. POWERS: I cannot make affirmative recovery. 


22 

but that does not mean I cannot use it defensively as a set¬ 


23 

off,your Honor, and that is all I am doing it for, as a 

1 

24 

set-off, not as an affirmative. 


25 

I am looking, I know, I realize I cannot gee dol¬ 



lars from the School Board. 
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1 1 

2 

THE COURT: I don't believe that thia evidence 


3 

is appropriata. I don’t believe that you can offset this 


4 

in any way at all. 


5 

MR. POWERS: As I say, I am just trying to clarify 


6 

in my own mind what I can put in as far as your Honor is 


7 

concerned and then I take it the only thing that I could 


8 

put in, really, is an expert coming in and saying, I ap¬ 


9 

praise the value of what you gave as x number of dollars; 


10 

that’s all? 


11 

THE COURT: That is correct. 

1 

12 

MR. POWERS: what about the cost to Fabrisio, 


13 

what it cost him to perform the work? 


14 

THE COURT: What it cost him to perform the work, 


15 

as I understand it, that is what 1 understand the New Itork 


16 

Court of Appeals to day, that we are not allowing this 


17 

because if we get that kind of argument then all that it 


18 

would mean is that we would be countenancing school authori¬ 


19 

ties and contractors going beyond the law to not submit 


20 

contracts for public competition and then they would say. 


21 

well, it does not matter in any way, we will get value for 


22 

services performed, and that is what I understand the law 


23 

of New York to be. 


24 

MR. TRACER: Your Honor, may I be heard since the 


25 

underlying equities are involved here? 


II 
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THE COURT: Yes. 

MR. TRAGER: Your Honor, in the supplemental 
amended interrogatories that were introduced into evidence 
and the testimony that Dr. Powler gave with respect to how 
he arrived at the net balance due for the completion ex¬ 
penses of $165,000, the School Board used as a basis, and 
I believe the record will bear it out, $2,641,000 some odd 
as beinq the Fabrizio contract with authorized changes and 
extras. 

They also Introduced into evidence, and it is 
part of the record, that there were some pending change 
orders which they didn't decide on and had not decided on— 
either they ere going to reject them or what. 

It is only by taking into consideration all of 
these extras that were performed that you can arrive at a 
correct figure as to what is to be credited to the Pabrizio 
& Martin contract to arrive at a net figure of the $165,000. 

If you don't permit this line of testiuiony, the 
$165,000 should not be accepted either. 

THE COURT- I don't agree with that. I think— 

MR. TRAGER: Your Honor, I think- 

THE COURT: I think they are two entirely different 
bases for both of those. 

MR. TRAGER: But the 165 was only arrived at 
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2 

throuqh identifying the $2,5.41,000. 


3 

Is that not concededV 


4 

THE COURT: What the School Board is saying is 


5 

that they are off-setting cost in regard to cost to then. 


6 

money that they actually paid out for a building in regard 


7 

to this against what would be the value of the building in 


8 

terms of this. 


9 

This is the only way that I can understand the 


10 

11 

law to be. 


They can talk in terms of cost, but when a con¬ 


12 

tractor talks in terms of performance of services and he 


13 

goes outside the contract and he says in terms of the labor 


14 

and so forth that he has done this and he is entitled to. 


15 

he is talking quantum meriut, because he wants a return for 


16 

the value of his services, which, as I understand New York 


17 

law, he cannot receive under this kind of arrangement. 


18 



19 

The School Board obviously can offset costs to 

% 


them against value received in order to establish what the 


20 

equities actually are. 


21 

MR. TRACER: But, your Honor, it has got to go both 


22 

ways. In order to arrive at the cost they say the contract 



with extras and authorirations was $2,641,000. 


24 

THE COURT: All right, they said that. 


25 

MR. TRAGER: At the time they arrived at that 

{ 
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figure they had other change orders pending. Now, that, too-- 

THE COURT: I understood Dr. Fowler to say that all 
of the change orders that had been approved by the archi¬ 
tect were included in that $2,641,000 figure. 

MR. POWERS: Yes, but Mr. Crane testified that 
there were other itesus and it was just a question of deter¬ 
mining the dollar value. 

There was no question about the fact that Pabrislo 
i Martin was entitled to be paid, the question was how much 
was he to be paid. 

At this juncture, Fabrizio k Martin is being penal¬ 
ized because the School Board and its architect never did 
approve threse and, as a result, threatened to walk off the 
job, and now Fabrizio & Martin is being penalised because 
of the failure of the architect and the School Board to act 
on these claims that had been presented. 

In addition, your Honor, in that Gerzof against 
Sweeney situation, the Court of Appeals in New York looked 
to the full contract price for the new generator under the 
second bidding. They use that figure, the actual cost and 
the actual contract price for the second contract and used 
that figure in determining the amount of damages that may 
have been sustained by the town. 

Here, again, you look to the full value of the work 
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2 



that was parformed— 


3 

THS COURT: I don't believe that. I an not per¬ 


4 

suaded that that Is how you get a value. I am not persuaded 


5 

by this at all. 


6 

Since I am not persuaded, your contending that it 


7 

is critical to your case, I would suggest that you address 


8 

yourself to that in your post-trial briefs. 


9 

I will allow you to continue with this evidence. 


10 

but I am giving you clear warning that in my judgment this 


11 

is irrelevant and unless I am convinced to the contrary, I 


12 

will not consider it. 


13 

All right, let us proceed. 


14 



(X 

15 

(Plaintiff's Exhibit 35 received in evidence.) 


16 



17 



18 



19 



20 



mm 



21 



22 

•1*1 



24 



25 
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0 With respect to Plaintiff's Exhibit 35, Mr.tirchoff, 

I refer you to one item on page 2 of that exhibit whloh is 
a manhole, 13 inches high, in which a claim for $650 is 
requested, is chat correct? 

A 13 feet high. 

Q I'm sorry. 

A night. 

0 la it not a fact that that item was paid in a change 

order, that $650, change order 14? 

A That is right. 

0 So therefore is your claim reduced on this item 

from $11,433.52 to $10,773.74? 

A Right. 

0 Mr. Kirchoff, I show you this letter of July 29, 

1965, and ask you if you can identify it, please. 

A It is again a request from Fabrizio & Martin for 
a change order. 

0 For what? 

A Regarding the water tank. This is the extra equip¬ 

ment going up there and re-excavating around the tank due 
to the fact that we ware held up for approximately from four 
to five months and again I would say over the winter and the 
sand had washed back in and then there was some hand excava¬ 
tion for labor to excavate the additional piping and so forth. 
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3 

THE COURT: Mr. Powers, since I am convinced 

1 

4 

that this is a waste of time, my suggestion for the way for 


5 

you to get this in is make an offer of proof and we can 


6 

get all of it into the record,and I am not convinced that 


7 

it is appropriate and I am therefore not going to be here 


8 

listening to this. 


9 

It seems to me you can get it in by an offer of 


10 

proof. 


11 

MR. POWERS: If I could not get it in that way I 


12 

would have asked for a mistrial, to be perfectly frank, your 


13 

Honor. I feel that strongly about it that these are items 


14 

that can be balanced off. 


15 

I can appreciate your Honor's position. 


16 

THE COURT: We both feel strongly about it. 


17 

MR. POWERS: I can realize that. 


18 

THE COURT: Why don't we do it that way? 


19 

MR. POWERS: Might we hve the luncheon break then 


20 

and I will make my offer with the explanation for the offer 


21 

then? 


22 

THE COURT: That is a good idea. 


23 

We will resume at a quarter of two. 


24 

(Luncheon recess.) 


25 
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2 

AFTERNOON SESSION 


3 

1:45 p.m. 


4 

e 

MR. TRAGER: Pursuant to your Honor's request 


0 

a 

Mr. Buckmlr has called Connecticut in answer to your ques¬ 


D 

tion. 


7 



g 

MR. TOPLITZ: Does your Honor want him to take 


q 

the stand or you want us to tell you the day? 



THE COURT: Mr. Yavner had asked the question. 


10 

I had assumed, although that was a dangerous assumption. 


11 

that the question was for some purpose and he might want 


12 

to follow it up. I don't know. 


13 

MR. YAVNER: I want to follow it up with a quali¬ 


14 

fied witness. I thought Mr. :buckmlr said he knows nothing 


15 

about this. If he does, I will ask him some questions and 


16 

we will find out. 


17 



18 

• • • 



M I CH A E L J. B U C K M I R, resumed: 


19 

CROSS EXAMINATION (continued) 


20 




BY MR. YAVNER: 


21 

0 Mr. Buckmlr, I show you Exhibit 124 and direct 


22 

your attention to the document entitled Application for 


2.1 



contract bond and agreement of indemnity. 


24 

Is not that dated April 13, 1964? 


25 

A Yes. 
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Q And doe8 that indicate the date when the appli¬ 
cation for the bond was made? 

A No, in accordance with the Judge's instructions 
I called Hartford Bond Underwriting and was informed that 
that date stamp represents the date that the original of 
this document was received in the Hartford branch under¬ 
writing department. 

Q And when was it received by any branch of Aetna? 

A That was the date it was received by the Hart¬ 

ford branch underwriting department. 

0 My question is this. Assuming that is the date 
received by the Hartford branch this bond was issued by 
the New York office, was it not? 

A I had nothing to do with the issuance of the 
bond. 

0 Did the information that you get as a result of 
your telephone call a few minutes ago let you know— 

THE COURT: I believe that that testimony was gone 
into yesterday. The underwriters from Connecticut indi¬ 
cated that they had written the bond and they processed 
it in New York and it had to be signed by someone In the 
New York office. * 

I assume they were going on with the bond in 
Connecticut because Mr. Fabrizio was at that time a 
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Connecticut corporation. 

MR. TOPLITZ: Yea, your Honor. 

0 I direct your attention to the bottom of this 
application where there is the heading "Names and loca¬ 
tions of bidders and amount of base bid" and it starts 
with the word "Applicant." 

Are there any entries in there? 

A No. 

MR. TOPLITZ: The document is in evidence and 
it speaks for itself. 

THE COURT: Yes. 

■JR.YAVNER: Thank you, Mr. Buckmir. 

REDIRECT EXAMINATION 
BY MR. TOPLITZ: 

0 I ask you to look at this document and tell me 
the date this document was executed. 

A March 17, 1964. 

Q Does it indicate who signed that document? 

A Vincent Fabrizio, president of Fabrizio & Martin, 

Inc. 

0 vfho was it witnessed by? 

A James Fabrizio. 

MR. TOPLITZ: That's all. 

THE COURT: You are excused. 
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o 

THE COURT: Let's get to your offer of proof. 


3 

Mr. Powers. 


4 

MR. TOPLITZ: Can I excuse Mr. Buckroir? 

| 

5 

THE WITNESS: I thought he was from New York. 


b 

n 

Quite frankly, I will be happy when you tell me that you 

* 

1 

8 

c 

Q 

want to excuse all the witnesses. 


MR. POWERS: I was wishing the luncheon break 



would be longer, your Honor, but in connection with the 


10 



11 

offer of proof I will try not to allude to anything that 


was discussed prior to the luncheon break. 


12 



13 

I think probably one of the main reasons for 


permitting this evidence as to items of work performed by 


14 

Pabrizio & Martin for which it did not receire payment 


15 

is the fact that Fabrizio & Martin has submitted to the 


16 

Court an addition to the pretrial order which includes a 


17 

seventh and eighth cause of action. 


18 

The seventh cause of action is, I think, somewhat 


19 

identical to what was alluded to earlier today by Aetna 


20 

as its cause of action against the School Board for fraud. 


21 

Fabrizio & Martin, by its addition to the pre¬ 


22 



20 

trial order, seeks to recover from the School Board damages 


in the sum of $708,000 plus for the misrepresentation and 


24 

fraud of the School Board in the manner in which it 


25 

handled the issuance of the change order that was signed 

1 
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and executed on the sane day as the contract, namely, 
November 17, 1964. 

It is the contention of Fabrizio t Martin that 
representatives of the School Board informed Fabrizio & 
Martin that the signing of this change order and that the,' 
changing of the work was not illegal and was permitted 
under the laws of New York. 

Fabrizio & Martin was a Connecticut contractor. 

I will introduce evidence to this effect. They 
had never performed work in the State of New York previous 
to this contract. 

It was not ^presented by counsel at any time 
durinq the negotiations or at the signing 6f the contract 
or any time shortly thereafter. 

Our firm was not brought into the case until, 

I think it was the fall of 1964, if not later. We were 
brought in as first counsel representing Fabrizio t Martin 
in connection with this contract at least six months or so 
after the contract was signed and work started to commence. 

It is also submitted, your Honor, that there are 
certain items of work that cannot be evaluated by an ap¬ 
praisal of the school. Obviously an appraiser can come 
in and look at the building and say "Yes, I can put a value 
on this building as being x number of dollars.” 
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1 

2 

But ha cannot put a value just looking at the 


3 

school as it existed on the day In question, he cannot 


4 

put a value on materials, say, the use of the borrow pit. 


5 

Whether Fabrlslo ft Martin was required to use 


6 

the borrow pit for fill or was required to leave the site 


7 

for fill, an appraisal of the building could not possibly 


8 

bring this out by mere Inspection. 


9 

The same is true with respect to other items of 


10 

claims by Fabrizio ft Martin in which they claim that they 


11 

were required to do work outside the scope of their con¬ 


12 

tract and wotk that was required to be performed under the 


13 

original contract documents by the other prime contractors. 


14 

namely the mechanical prime contractors. 


15 

Fabrizio & Martin was required— and I think there 


16 

was there was testimony this morning by Mr.Kirchoff — to 


17 

install and do excavation in connection with certain man¬ 

I 

18 

holes and other items. 


19 

The fact that those manholes were installed does 


20 

not change the value of the school. But it does change the 


21 

amount of work that Fabrizio ft Martin performed in connec¬ 


22 

tion with the school and whether it was its responsibility 


23 

initially to perform that work. 


24 

One other item I think I have, your Honor, and 


25 

that is with respect to change orders 15 and 16. 

j 

1 
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As the record now stands, change orders 15 and 16 
are used by the School Board In determining the completion 
costs. 

However, change orders 15 and 16, at the beginning 
of this trial, were not included, the reason being that 
the School Board had not approved those two change orders. 

If those two change orders are properly part of 
this case then I don't see why any of the other work per¬ 
formed by Fabrizio & Martin should not be put of this 
case. 

It is the same situation. Here are two change 
orders that represent work that was not approved by the 
School Board at the termination of Fabrizio t Martin's 
contract. 

The claims that I attempt to introduce are also 
items of work that were not approved by the School Board 
at the termination of Fabrixio & Martin’s contract. 

THE COURT: Mr. Powers, I don't think you are 
going to convince me on that. 

What I meant to suggest to you, in order to pro¬ 
tect your record, was not that you make an argument but 
when I suggested that you have a right, as you well know, 
under the Federal Rules, if evidence is ruled inadmissible 
to make an °^* r of proof as to what those documents are and 
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2 

what they purport to show. 

' 

3 

I am giving yew that opportunity to do that right 


4 

now. 


5 

MR. POWERS: I shall do it. That was a prelude 


6 

to my offer. I'm sorry. 


7 

I think the first two items of proof have already 

1 

8 

been marked in evidence and I will not discuss them fur¬ 


9 

ther. 


10 

The next item is an item for $1900 for the truck¬ 

1 

11 

ing ,spreading of topsoil and seeing, approximately 11,200 


12 

square feet of area. 


13 

This wo.-k was performed in connection with a 


14 

change order authorized by the School Board for the total 


15 

sum or the total claim being presented to the School Board 


16 

of $6,178.97. 


17 

The School Board paid the difference bertween the 


18 

$1900 and that $6,178.97 so there still is a claim for 


19 

the topsoil of the $1900 and also there was additional 


20 

work in connection with this same item and I should say 


21 

that the change order involved was change order No.12 


22 

and it involved work performed at the west area of the track 

| 

• 

23 

There is an additional item of cost contained in 


24 

a letter of January 6, 1966 for additional $252 for the 


25 

use of one loader for eight hours at $28.12-1/2 plus 12 

j 
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par cant ewerhaad and profit. 

THE COURT: If you have any d 


nts that are a 


part of the offer of proof, I think that you should sub¬ 
mit than as far as your offer of proof and have then iden¬ 


tified. 


Then you will have the whole thing in and your 


record will be protected. 

MR. POWERS: The first letter dealing with the 
$1900 is a letter of September 24, 1965 from Pabrizio & 
Martin to the architect requesting a change order. 

THE COURT: That would be marked as Plaintiff's 
Exhibit what? 

MR. POWERS: 36. 


(Plaintiff 8 Exhibit 36 marked for identifica¬ 


tion .) 


dence. 


6, 1966. 


MR. POWERS: Change order 12 is already in evi¬ 


The second item for $252 is a letter dated January 


(Plaintiff's Exhibit 37 marked for identifica¬ 


tion .) 


MR. POWERS: The next item, your Honor, deals 
with the extra work performed in connection with the 
sanitary system. Pabrizio t Martin has taken the position 
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that under the terse and provisions of its contract the 
sanitary system which is covered by Division 24 of the 
contract specifications was to be performed by the plumbing 
contractor and not by the general contractor. 

The general contractor— well, I should say the 
contractor for general construction and site work, namely, 
Pabrizio t Martin. 

There was an additional work of installing man¬ 
holes and sanitary lines and excavation and backfilling 
in connection with that work and the total value being 
$18,244.52. 

I respectfully request that this undated ittseisa- 
tion be marked as the next exhibit for identification. 

(Plaintiff's Exhibit 38 marked for identi¬ 
fication.) 

MR. POWERS: The next item deals with work per¬ 
formed in connection with the water supply system, namely, 
additional work for excavation, back-filling and layout of 
certain water supply lines. 

Again it is the position of Pabrizio & Martin 
that this work was not part of its work under the plans 
and specifications and, as a matter of fact, addendum No.2 
to the plans and specifications specifically excludes this 
work, or I should say, specifically includes this work in 
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the plumbing contractor's contract. 

The total amount claimed for this work is $9,070.32 
and the claim is represented by a letter of September 28, 
1964, from Pabrizio & Martin to the architect and also 
a summary entitled, undated summary, entitled Water Supply 
which indicates the exact work performed and the dollar 
value for each item of work coming to a total of $9,070.32 
and I request that this letter and summary be marked as the 
next item for identification. 

(Plaintiff*8 Exhibit 39 marked for identifica¬ 
tion.) 

MR. POWERS: I might say with respect to all of 
these items that I have produced and those that I am about 
to produce, if testimony were heard with respect to them, 
the testimony would be that the dollar figures represented 
in these items are a true and a fair value. 

THE COURT: That would be testified to by who? 

MR. POWERS: Mr. Kirchoff, your Honor. 

THE COURT: Go ahead. 

MR. POWERS: The next item of work deals with a 
request for an extra for supplying a master mechanic to 
the project. 

It is the position of the plaintiff that a review 
of the contract documents indicates a list of all of the 
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laborers required to perform work on the project with the 
minimum wage to be paid to each type of laborer. 

There is no indication on that list that a master 
mechanic is required or would be required in connection 
with the performance of work. 

However, a master mechanic was required. 

Further, I think there is testimony in evidence 
at this juncture to the effect that in the completion con¬ 
tract a question was asked at the pre-bid conference as 
to whether the prime contractor for the completion work 
would be required to supply a master mechanic an4 the answer 
was no, the School Board would supply him. 

THE COURT: Mr. Powers, you are making an offer 
of proof, not arguing. Make your offer of proof and what 
you think it will show. 

MR. POWERS. I therefore offer a letter of June 
15, 1964, from Fabrisio & Martin to the architect request¬ 
ing an extra for the master mechanic together with a hand¬ 
written claim indicating the weeks during which a master 
mechanic was employed on the job, the cost per week for 
the mechanic for a total claim of $14,248.50. 

I might add, your Honor,with respect to the weeks 
during which the master mechanic was employed on the 
project Plaintiffs Exhibit 33 — which is a breakdown of 
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Qg 13 

labor- tha <wki during which such a —ohanic was wploytd. 

(Plaintiff's Exhibit 40 marked for ideatifica- 
tion.) 

MR. POWERS: The next item is an item for extra 
overhead and profit on rock. 

Change order 5 was issued by the School Board for 
an additional amount to be paid to Fabrizio & Martin for 
additional rock that was found on the project site and ex¬ 
ceeded the allowance of $54,000 as provided for in the ori¬ 
ginal contract documents. 

The total dollar value of the rock, according to 
the School Board provided for in change order 5 is 
$113,233.40. 

In that regard the School Board allowed am item 
of profit for 6 per cent. 

It is respectfully submitted— well, the contract 
documents provide for overhead and profit at the amount of 
18 per cent, 12 per cent for the subcontractor performing 
the work, I believe, and 6 per cent for the prime contx ctor. 

Taking the 18 per cent of only the additional 
rock provided for, not the original rock provided that 
was contained in the contract documents, of $54,000, taking 
just the change orders for extra rock over and above that 
amount, which is $59,233.40, the School Board allowed 8 per 
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It la the contantion of Pabrixio & Martin that 
the facts show that if 18 per cent were allowed the total 
overhead and profit would be $10,662.01 and subtraotinq 
tram that the overhead and profit that was allowed of 
$3,551, you cone up with a dale of $7,108.-1. 

In connection therewith, I offer a letter free 
Fabrizio t Martin to the architect, dated May 11, 1965, 
with a copy of change order 5 annexed thereto and request 
that this be marked as the next exhibit for identification 
(Plaintiff's Exhibit 41 marked for identifica¬ 
tion .) 
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MR. POWERS: The n«xt item of proof, your Honor, 
deals with the borrow pit. Change order 1 in the contreot, 
which is the change order that Judge McLean found made 
the contract illegal, provides that the contractor, 
namely the contractor for general construction and site 
work, will take fill from the borrow pit designated. 

If unsatisfactory fill was found in that borrow pit there 
is provision in change order 1 for the School Board paying 
the contractor for obtaining the fill off site. 

If permitted to introduce evidence, the evidence 
would be that the material in the borrow pit was not satis¬ 
factory, that there was a steady h - ■ -i of water that flowed 
from this borrow pit making it unsatisfactory for fill in 
that the fill had to have only a certain moisture content 
and the material that was in this borrow pit had a moisture 
content far in excess of the moisture content actually in 
this material. 

As a result, Fabrizio fc Martin, not being allowed 
or given a change order authorizing it to purchase fill 
outside of the site, off site, used the borrow pit as 
directedty the architect and in connection therewith 
had to use s number of ltans or, rather, a ntuslmr of pi eoee 
of eguiiw^nt and additional labor to dry out this i*orrow 
pit material before it would be used es fill. 
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There was additional handling and ao forth. 

Th amount of fill involved is quite extensive and. 
again, in connection with this, tha itaas of equipment 
that wara usad in obtaining this fill from tha borrow pit 
ara contained in the daily reports that have baan marked as 
Plaintiff's Exhibit 32-B. These are the daily reports that 
Mr. Kirchoff referred to earlier. These daily reports 

indicate tha specific items of equipment that were used in 
tha borrow pit for the obtaining ofthis fill and also it's 
the contention of the plaintiff, and Mr. Kirchoff will 
testify, that if the fill were proper and because of the 
fill not being proper and if Fabrizio & Martin were per¬ 
mitted to purchase the fill off site at the expense or the 
Cchocl Board as it was subsequently permitted to do on s 
certain change order in approximately November 10, 1965, 
that it would not have had to use these various ivems of 
equipment and that it would only need one dozer, in 
effect, in the area where the fill was being spread. 

The total amount of this claim ia $113,060. 

I offer in connection with thlv ween hand¬ 
written sheets, yellow paper, indicating the date on 
which equipment was in theborrow pit, the number of itmns 
of equipment in the pit, the type of equipment in the pit, 
and also indicating the coat of ths various items, the 
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qp3 

coat to rant thaaa various itama of equipment and this 
together with Exhibit 32-B would aubstantiata tha axact 
dates during which tha borrow pit was in usa. 

T respectfully request that these yellow sheets 
be marked as the next exhibit for identification. 

(Plaintiff's exhibit 42 marked for 
identification.) 

MR. POWERS: The next item refers to progress 

photographs that Fabrizio & Martin was required to furnish 
to the School Board. The proof on this item would be that 
there is no provision in the contract documents requiring 
Fabrizio & Martin to furnish progress photographs. There 
is a provision that progress photographs are required but 
they are not made the obligation of Fabrizio & Martin nor 
are they made the obligation of any of the other prime 
contractors. 

The contention and the proof would be that by 
reason thereof the School Board had no right to charge 
the full amount of progress photographs to Fabrizio & 

Martin but that the amount should have been shared between 
all four prime contractors. In connection therewith 
I submit a letter of May 14, 1965, from Fabrizio & Martin 
to the architect together with a breakdown of costs for a 
total of $1144.80. 
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qp4 



2 

I request that that be mark.ad as the next 



3 

exhibit for identification. 


XX 

4 

(Plaintiff's Exhibit 43 marked for 

! 

j 


5 

identification.) 



6 

MR. POWERS: The next item or claim is a claim 



7 

for excavation that was required to be performed by 



8 

Fabrizic & Martin and the total sum of this claim is 



9 

$51.41, and it is backed up by a time slip signed by the 



10 

clerk of the works for the School Board. 



11 

I, therefore, introduce as the next exhibit for 



12 

identification a letter from Fabrizio & Martin to the 



13 

architect dated November 10, 1965, giving a breakdown of 



14 

the costs involved together with this attached daily time 

i # 


15 

9 heet which has been signed by the clerk of the works for 



16 

the School Board. 


XX 

17 

(Plaintiffs Exhibit 4 4 marked for 



18 

ldontification. ) 



19 

MR. POWERS: The next item is covered in a letter 



20 

of February 23, 1966, from Fabrizio t Martin to the 



21 

architect and it covers the cost of accomplishing the 



22 

vertical drop in the three bays in the acoustical ceiling. 



23 

The total amount of this claim as itemised In 



24 

this letter is $588.40. 



25 

This work wu*' not part of Fabrizio 4 Martin ■ 
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contract. The evidence would indicate that this work waa 
not part of Fabrizio & Martin'a contract and that the work 
waa requested by the architect and a change order had not 
been iaaued aa of the termination. I requeat that that 
letter be marked aa the next exhibit. 

(Plaintiff'a Exhibit 45 marked for 
identification.) 

MR. POWERS: Thoae are, I believe, all of the 
items of claim of Fabrizio & Martin. 

In addition to thoae, I waa prepared to have 
Mr. Fabrizio testify from hia books and records concerning 
the total coat expended by Fabrizio & Martin in connection 
with the construction of this school and, aa I aay, this 
is strictly coat expended baaed on the books and records. 

It does not include any profit or overhead or 
anything of that nature. I would assume from your Honor's 
ruling that this evidence is improper as well as evidence 
with reapect to the claims. 

Based on raw costs to Fabrizio & Martin, the 
amount expended in connection with this project was 
$2,125,294.41. 

It is respectfully submitted that thia sum is in 
excess of the amount paid by the School Board to Fabrizio & 
Martin at the time of its termination by approximately 
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2 

$5000. Also the proof would indicate that In all con¬ 


3 

tracts, construction contracts of this nature, there is — 


4 

I should not say all, but in the majority of the contracts 


5 

of this nature, there is a provision for 10 per cent profit 


6 

and 10 per cent overhead. If these, profit and overhead. 


7 

were added tc the raw cost the total cost to Fabrizio & 


8 

Martin would be $2,571,605, which, obviously, based on what 


9 

I said previously, would be a cost of over a half a million 


10 

dollars more than the actual dollars received by Fabrizio t 


11 

lartin from the School Board. 


12 

I would, therefore, like to introduce as the next 


13 

exhibits for identification the ledger books of the general 


14 

ledger and invoice register of Fabrizio & Martin for the 


15 

years 1964 through 1966 in which all of the cost 9 vf Fabrizio 


16 

& Martin in connection with this project, as well as costs 


17 

in connection with all other work performed by Fabrizio & 


18 

Martin during those years is contained. 


19 

I request that they be marked as the next exhibit 


20 

for identification. I might add that they are four ledger 


21 

books being introduced. 


xx 22 

(Plaintiff's Exhibits 46, 47, 48 and 49 marked 


2 23 

for identification.) 


24 

THE COURT; Are you through. Mr. Powers? 


25 

MR. POWERS. T lelieve that concludes my offer 
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2 

MR. YAVNER: If your Honor please, I oppose this 

3 

offer of proof on the ground that what it would tend to 

4 

prove is insufficient as a natter of law. 

5 

the COURT• You can't oppose the offer of 

6 

proof, Mr. Yavner. I have indicated that I don't think 

7 

that the evidence is properly admissible as to his claim. 

8 

He has a right to make an offer of proof with respect to 

9 

that. lie can do that. 

10 

MR.POWERS: If I may, your Honor, there is one 

11 

document I failed to introduce and those are the specifica¬ 

12 

tions for the contract which deal with a number of the 

13 

items involved. I would, therefore, request that the 

14 

specifications be marked as the next exhibit for identi¬ 

15 

fication. 

16 

XX 

(Plaintiff's Exhibit 50 marked for 

17 

identification.) 

18 

THE COURT Mr. Powers, call your next witness 

19 

fer whatever I would rogard as legitimate items that you may 

20 

establish. 

21 


22 


23 


24 


25 
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2A 2 VINCENT FABRIZIO, called an a witness 
3 on behalf of the piaintiff,being first duly 

sworn, testified as follows: 

DI'lLCT EXAMINATION 
BY MR. POWERS: 

0 Mr. Fabrizio, were you, during the years 1964 
through 1966, affiliated with the firm of Fabrizio & Martin, 


Inc.? 


I was. 


0 In what capacity? 

A I was president and treasurer of the firm. 

0 uid you have anything to do with the bidding of 

the contract for general construction and site work for the 
Bedford Middle School? 

A I prepared the documents. 

Q What documents did you prepare? 

A From a takeoff I priced out the job and compiled 

ny complete bid. 

Q And did you prepare the final bid for the job? 

A I did. 

0 And did you attend the bid opening? 

A yea. 

0 bo you recall the results of the bid opening? 

A naa^d upon the bast: bid, which had many alternates. 
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tp2 Fabrizio-diroct. 

I was second bidder. 

THE COURT: You mean by that that you were the 
second lowest bidder? 

THE WITNESS: The second lowest bidder, yes. 

0 Did ycu thereafter have any communications with 
the school board for the Bedford Middle School? 

A I think, as I recall, either a day or two days 

later, after the bid opening, I discovered an error in our 
fill requirements and I so notified the board. 

Q Did you receive any response to that letter? 

A NO. 

0 Did you thereafter hav« any communications with 

the school board for the Bodford Middle School? 

0 

A As I recall, about a month later I received a 

call from Mr. Van Allsberg, who was president of the school 

board. 

Q Can you tell us as best you can recall what was 
said by you and v/hat was said by Mr. Van Allsberg during 
this conversation? 

A He asked me if I was still interested in the 

job, and I told him I wasn't, I wasn't low bidder on it, 

so T had no interest in the job. 

He said, "Well, it is possible that the low 
bidder may refuse to do the job and since you were second 
bidder we will btf able to award the job to you and correct 
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the error that you made in your bid." 

Q What did you say during this conversation? 

A well, I told him I wasn't sure that I was still 

interested in doinq the job. 

0 Did you thereafter have further communications 

with rir. van Allsberg or anyone else on behalf of the school 
board? 

A He asked to meet mo in Bedford and to discuss it 

further. He called mu one Sunday, which was, oh, right 

after this conversation that I had with him, and I met with 
him. 

4 

0 Did you meet with him? 

A Yes. 

He told me that it looks like --it looked at 
that time like I was going to do the job and they could still 
do it within the appropriation and with our error corrected. 

Q old you discuss your error at all during this 
conversation? 

A Yes. I told him what it was all about and the 
school board invited me down to a meeting. 

0 Let us stay at this meetinq with Mr. Van Allsberg. 

Was your error discussed with Mr. Van Allaberg 
at that meetinq? 

A Wc didn't discuss too much of the error. Ho 
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realized that thara must have baan an arror, ha thought, and 
ha would like for me to discuss it further. 

Q Old you thereafter discuss it further? 

A I was invited by the school board to coma into 
their meeting and to prove my arror to the board, 

Q And did you attend such a meeting? 

A I did. 

q And did you bring your records to show to tha 

tx>ard how you made tha error? 

A I did. 

0 To your knowledge, did the school board, in fact, 

acknowledge that you had made an arror? 

A They acknowledged that 1 made an error. 

0 And did anything else occur at this meeting with 
the school loard? 

A They discussed several items that they thought 

could be eliminated from the contract. 

Q Who was in attendance at this meeting that you 
are referring to? 

A To the best of ray knowledge, Mr. MacNamee was 
in attendance, Mr. Van Allsberg was in attendance, Mr. 
Sitervan was at tlie meetinq, Mr. Hart was at the meeting 
and there was one other fellow that I forget his name. 

One other gentleman was at the meetinq. They are all 
board members. 
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MP.. YAVNER: Your Honor, if the sol® nurposw of 

this testimony is to establish the circumstances that led 
to th® Court *a determination of th® illegality of the 
contract, then T submit that this is unnecessary and 
irrelevant testimony. If it has a different purpose — 

THE COURT: I think you know what the purpose of 
it is. I certainly knew and I know lees about th® case than 
you do. 

The purpose of this testimony is, I gather, to 
show that the board knew more about what it was doing than 
Mr.Fabrizio. 

Objection overruled. 

0 was there anyone else representing the architect 
or the school l>oard at that meeting? 

A There was an attorney by the name -- the school 
hoard's attorney was there, Mr. Carter. 

0 Anyone from the architect's office? 

A Yes. The architect had a representative. I 
think his name was Gallagher, but I'm not sure,but he was 
one fellow that I never saw at the job again. 

0 And besides yourself, who was there on behalf of 
Fabrixio * Martin? 

A T was the only one there from our firm, no one 

«1 s«. 
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Q Did you have anyone outaide of your firm there 
with you? 


Q Waa there any diacusaion at that meeting aa to the 
propriety of changing work? 

A Mr. Carter, aa I recall, said there waa no 
problen, and Mr. A11aberg said no problem whataoever, it 
can be done. 

0 Waa any determination made at that meeting with 
reapect to the work to be changed? 

A No. In fact, I wasn't told at the meeting I waa 
going to get the job. They told me that they thought I had 
made a legitimate error and that they would let me know aa 
I left the meeting. 

They didn't oay I could have the job at the time. 

0 But they did discuss possible changes? 

A Y©b, they discussed possible changes. They 

wanted to know wh re changes could be made and I told them I 
didn't knew. 

0 All through this period you just testified about, 
did you have any attorney representing you? 

A No. I didn't.. 

Q Did you inquire of any attorney with reapect to 
this contract? 
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2 

A No. 


3 

“ was the next netting, as best you cm recall. 


4 

with respect to this project — the next meeting or telephone 


5 

call? 


6 

A I be&eve one of the architects representative — 


7 

I believe it was Joe Sciopa from the architect's office _ 


8 

called me and asked me to give him a cost of certain iters 


9 

that they were planning to eliminate from the contract. 


10 

Was Mr. Scippa Mr. Crane's predecessor on the 


11 

project? 


12 

A He was Mr. Crane's predecessor, yes. 


13 

0 Did you say Mr. Scippa gave you a list of itsuas? 


14 

A Items, yes. 


15 

0 What did he ask you to do, take off and give a 


16 

price on it? 


17 

A Oh, he gave me seven or eight items for discussion 


18 

and I had our estimator work on them to compile the coafei on 


19 

them, and he was supposed to come back to our Darlan office 


20 

and discuss it with our estimator. However, he didn't 


21 

do it, and Mr. Van Allaberg called me and asked if the 


22 

architect had received all the information he reguested 


23 

and i told him we are waiting for the architect to coei down 


24 

to our office. 


25 

I rhink a day or two later, as I recall -- it 
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was a long tiro? ago — it wasn't a long tins after that 
conversation that Chip Harkness, who was ths architect In 
charge, called ms and asked ms to send my estimator to 
Boston to their office .to discuss the changes with him, which 
I did. I let my estimator go to Boston and they discussed 
the changes. 

Q What was the result of that meeting, to your 
knowledge? 

A We agreed on what certain items to be eliminated 
were worth. I wasn't sure which items they were going to 
choose, but we agreed on what costs were on various items. 

Q To your knowledge, did the architect agree with 
the cost with respect to these items? 

A Hot entirely. He disputed some. He is a 
typical architect, he thinks the builders charge too much 
for items and we always think we don't get enough money, 
but we compromised. 

0 Then what happened thereafter? 

A Thereafter I was told if I would extend my bid 
for a certain period of time -- I don't remember the days, 
but something mayIf like 70, 80 days -- and I told Mr. 

Van Allsberg that Jcculdn't do that. 

lie said there is no harm in it, "If you are 
interested in the job, I don't see why you would be 
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concerned about it.” 

After that I agreed to do it subject to not being 
responsible if my subcontractors increased thair price ~ 

1 remember a letter going out to that effect -- and one 
other item I think we had in there, that they would be able 
to use equal materials if we couldn't get the materials 
specified. 

Q After you agreed to extend your bid, what 
occurred? 

A Quite some time went by after that. I'm trying 
my bast to recall. 

I think they had a referendum coining up or a 
discussion on the school. I don't recall all the facts of 
it. And it seamed like they were going to be able to 
eliminate items instead of getting more money for the erzor 
in our oid. 

Q Did there come a time when there was an agreement 
between you and the architect as to the items of work to be 
eliminated and the value of those items? 

A Yes, there was. 

Q And was that at the meeting? when wee that? 

A I don't recall the exact place of that. I 

believe it was in the Bedford Board of Education office, 
but I'm not sure. 
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Q Then there came & time when you executed the 
contract? 

A Yea. I didn't know the exact changes until the 
day that I was told I should sign the contract, which was 
signed in Mr. Carter's office, their attorney in New York 
City some place. Then they stapled the changes that were 
made on the contract. 

<j Did you sign the change order? 

A n«e, I don't recall unless I see the docusiant, 
but I have a recollection of sighing the contract, and if 
there was another signature on there I probably signed the 
change order. I don' t. know. 

q Was there any discussion at that meeting at Mr. 
Carter's office with respect to the change order? 

A No. I think the only time I had a discussion 
with Mr. Carter and the change order was at that moetinq 
and I think he sent me a letter subsequent to that meeting 
of the school board when they asked me to review my error. 

I remember a discussion I had with Mr. Carter 
when I saw the contract. They had a completion date 

ir. it and I objected to it because the bid documents 
didn't have a completion date in it, and I told him I didn't 
see where they got the idea that the school could be built 
in that time, because I never said it could be. 
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Q bid you agree to that completion date? 

A Beg your pardon? 

0 Did you agree to that completion date? 

A No. I believe there was a letter sent after 

that. 

Q was there any conversation at Mr. Carter's office 
with respect to the completion date other than what you have 
just testified to? 

A Yes, there was other discussion. 

Q what was that conversation? who said what to 

whom? 

A Mr. Carter said, "I don't know what you are 
objecting to a completion date. 'There is no penalty." 

He said, "At least it will give you something to aspire to, 
something to work to." 

0 bo you recall whether you gave any Indication 
to Mr. Carter at that meeting as to what you considered a 
reasonable completion date? 

A I believe I did tell him, but I don't recall the 
date that I told Mr. Carter. 

Q Up through March 17, 1964, had any member of 
the school lx>ard or anyone on their behalf, including the 
architect or the architect's representative, indicate to 
you in any way, shape cr form that the contract might be 
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illagal by reason of the execution of the change order? 

A No, I had no idea it was illegal. 

Q Do you recall when you commenced performing work 

on this project? 

A I recollect some time in April of 1964. I believe 
maybe in the middle of the month. 

C During the course of the performance of the work, 
did the school board issue change orders to you? 

A Yes. 

0 What was the purpose of these change orders? 

A weli, I think the big first change order was on 
rock. I think our first change order used ud the entire 
allowance of the rock just in the first few months of the 

4 

project. 

0 I show you these two sheets of yellow paper, and 
ask you if you can identify them, please? 

A Yes, I can identify them. 

0 What are they? 

A It's a list of change orders giving the letter 
of request listing all the change orders, the date of the 
chang e orders, the dey they were revised. Some of these 
change orders we started and they were revised, some of them 
were revised three and four times. The date we received 

payments, the amounts of the change orders and just s little 
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note as to what they were for. 

Q Do you also indicate thereon the date that you 
initially requested the change order? 

A Yes, which is the letter request, the first item 
I g a ve. 

Q Are these two sheets in your handwriting? 

A Yea, I prepared them. 

Q Did you prepare this schedule? 

A Yes, sir, I did. 

0 would you go through them, please, and just tell 
me the data of your request for a change order and then the 
date on which the change order was ultimately paid. 

A All right. 

The first chanqe order was for rock excavation. 
Rock excavation started from almost the very first day we 
started that project. When we started excavating we ran 
into all sorts of ledge in the area wherever the borings 
didn't show. Where there wasn't rock and the boring 

showed something else, we found rock. 

What else would you like to know on this? 

0 I asked for the date that you made your request 
and the date on which -- 

A This was a continual request on the rock 

Q I think for accuracy purposes, if you will give 
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the data of the request, the date of the change order and 
then the date of payment, those three dates. 

A I don't have the letter of the request listed 
on that first rock change order, but it was a continuing 
thing. It was in the early stages of the job, I would say 
in April and May. 

Q All right. 

A we received a change order 8/14/64, received a 
payment on 9/15/64 and the amount of the change order was 
$56,500. I think it exceeded the rock allowance by about 
a thousand or something like that. 

Q Change order ? again, the dates, the same way. 

A Change order No. 2 was on July 22, 1964. 

Q Was that the request? 

A That was the request. we asked for five days. 

We also have an item here the number of days we 
requested for the change order, andwe asked for five 
additional days on that change order. 

This change order was revised on 8/20/64 and 
revised on 9/1/64. The date of the change order was 
10/23/64. 

0 And the date of payment? 

A We received payment on December 15, 1964, and 

the amount of that chanqe oruer was $1064.75. 
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0 Chang* order 37 Jost nova along a littla fastor, 
please, Nr. Fabrisio. 

A Change order No. 3 vaa requested on 10/8/64, date 
of change order was 11/16/64, received payment in April, 
April 8, 1964. 

Q April 8, 1964? 

A 1965, I'm sorry. 

The amount of the change order was $3,000. 

0 Change order 4. 

A Change order 4 requested on July 14, 1964, we 
asked for seven additional days. The date of the change 
order was July 7, 1965, which was a little over a year 
later. 

Q All right,go ahead. 

A We received payment on July 7, 1965. 

0 Change order 5. 

A Change order 5, there were various letters of re¬ 
quest. I don't have the exact time in it, but our change 
order was 4/27/05. We received payment on July 7, 1965. 

Q Next item. 

A Item No. 6, letter of request was April 21, 1965. 
We requested 14 additional days and this was revised again 
on July 1, 1964 — 

0 1964 or 1965? 

A I have 1964, but it is 1965. I made an error 
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Tha data of the change order waa 7/16/65, and we 
received payment 7/7/65. 

Q Next item. 

A Letter of request on item No. 7 was May 5, 1964. 
It was revised three times, on May 11, 1965 and it was re¬ 
vised on June 4, 1964, which was almost a year before, and 
we had another revision on 4/26/65. 

There were three of them on that item. 

The date of the change order was July 8, 1965 
and we received a payment on it some time in August of 
1965. I don't have the exact date. 

0 Next item. 

A No. 8, received a letter of request on November 
4, 1964, also we received a request on April 29, 1965. 

We asked for 45 additional days for this change 
order. The date of the change order is December 15, 1965 
and received payment on December 15, 1965. 

Q Next item. 

A The next item is No. 9, requested on June 24, 
1965, letter of change order is December 15, 1965, and 
received payment December 15, 1965. 

Q You have the same information for all of the 
change orders, doyou not? 
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A Right, I do. 

MR. POWERS: I would like to have this narked 
as an exhibit for identification, please. 

(Plaintiff's Exhibit Ho. 51 marked for identi¬ 
fication.) . 

0 You indicated that you had made requests for ad¬ 

ditions? time in connection with some or all of these 
change cx „. »ru, did you not? 

A Yus, I did. 

0 Did you receive any additional time with respect 
to any of the change orders? 

A I think as it ended up we did not, but I think at 
one time they gave us three days on a change order and then 
later corrected it and took it off, but I don't think we 
ended up with any extra time. 

I believe they gave us one day. I think they gave 
us one day extra time. 

0 Were you given any reason as to why the tine ex¬ 
tension was not granted? 

A I don't recall the vcact reason for it. 

0 Is it your contention that by reason of these 
change orders, the length of time it took you to perform your 
work was extended? 

A I didn't get the question. 
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Q Is it your contention that by reason of these 
change orders the length of tlae it took you to perform 
the contract work was actually extended? 

A It should have been extended, yes, definitely. 

0 I show you this document, Mr. Fabrizio, and ask 
you if you can identify it. 

A Tes, I can identify it. 

0 Could you tell me, it is a yellow sheet of hand¬ 
written notes on it— 

A Handwritten notes in pencil. 

0 Will you please tell me what it represents,sir? 

A It represents the requisitions for payment on the 
Bedford School. It gives the number of days we reqeested, 
requisition date, date we were paid on the requisition and 
date of the check and when the deposit was made. 

0 And also it has in the first column, is that how 
many days late the payment was? 

A Yes. The number of days that the payment was 
late. 

Q Did you prepare this or help to prepare this docu¬ 
ment with me? 

A Yes, I did. 

0 And you obtained the information from the requi¬ 
sitions and I wrote them down? 
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A Right, I obtained the information and you wrote 
it down. 

MR. POWERS: I offer that as the next exhibit. 

(Plaintiff*8 Exhibit No. 52 was marked for iden¬ 
tification.) 

0 In reviewing Exhibit 52, with respect to any of 
the requisitions, were you paid on the date or before the 
date that the payment was actually due for any of them? 

A I think just on one. 

Q On one you were paid on time? 

A Right. 

Q And there were— 

A 19 that we received payment— 

0 What is the longest time of delay in receiving 

payment? 

A 33 days is the longest and the one next to it is 
17. 

There is one that is 110 days late. That is No.9. 

Q Mr. Fabrisio, did there came a time in late 1965 
when the School Board started deducting liquidated damages 
from your requisitions? 

A Yes, there was a time. 

V And did you have any correspondence or any conver¬ 
sations with either a representative of the School Board or 
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architect with respect to these liquidated damages? 

A Yes. we had both conversation and correspondence. 

Q Did you thereafter have a meeting with the School 

Board with respect to the liquidated damages and various 
claims that you had made against the School Board? 

* 8 tarted having these discussions at meet¬ 

ings late in 1966, October or November. 

0 Did these discussions culminate into a meeting held 
thereafter? 

A Yes, we had a meeting because of that. 

0 And do you recall when that meeting was? 

A We had several meetings. I can recall one big 

meeting in Mr. Yavner's office on February 1st, 1966, and 
prior to that time, — oh, about the end of the year we 
had a meeting. 

0 Do you recall what was discussed at that meeting? 


A Yea. I complained about not receiving my payments 
on time, about the architect or the owner's representative 
stopping us from performing our contract because of the 
various changes, we were not given any decisions on changes 
when we should have. We would start work and we were unable 
to complete them because they were changed again because 
wo discovered more rock or it was costing too much money 
and they had to do it a cheaper way. 
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In the meantime, our equipment and our people were 
just standing around waiting for decisions. 

It got to a point where they ere holding up our 
requisitions, not paying us on time,stopping us from per - 
forming our work and not processing the change orders after 
they were performed and we expended all the money. They 

didn’t pay us for it. They didn’t even give us a change 
order for it. 

0 Were these various iteew discussed at that a«et- 

ing? 

A Yea, they were. 

0 Who was present at the meeting, to your recollec¬ 
tion? 


A Mr. Crane was present, who is in the court; Mr. 
Yavner; I believeyou and Lcs Hines were at the meetings— 
J I am talking about this one meeting in February. 

A In February? All right. 

Mr. Yavner, Oliver Kirchoff, Les and yourself—— 

Q By Les you mean Mr. Hines? 

A Mr. Hines. 

Mr. Crane and Mr. Beardsley, who is the owner's 
representative. 


0 In connection with that meetinq, had Mr. Crane 
prepared a schedule of some type? 
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A Y 0 a. He prepared a schedule of the change orders 

that were going to be processed. 

Another big item at that meeting, Mr. Powers, was 
that they were holding liquidated damages, too. 

0 I show you Defendant's Exhibit 82, and ask you 
if this is the original of the schedule to which you just 
referred as having been nrepared by Mr. Crane? 

A Yes, it looks like the sane exhibit. 

Q And were those the items of claim that were dis¬ 

cussed at the meeting? 

A These were the items of changes in extras- 

Q That you were claiming? 

A That we were claiming, but it does not include the 
liquidated damages and the delays on these claims , yes, 
but these are the items we discussed. 

Q Were any determinations made with respect to 
those items, to your knowledge? 

A The smallar items they said they would pay us. 

The big ones they were going to think about. 

0 Did certain of those items result in change orders 
15 and 16? 

A I think they eventually ended up as change orders 
on our last requisition for which are never received payment. 

0 Do you recall what the result of discussion of 
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item 7F was, namely, the fill purchased oof the site by 

reason of the use of the borrow pit? 

A They were going to discuss that further. 

Q Who was going to discuss it? 

A Mr. Yavner, Mr. Crane and Mr. Beardsley were 
going to discuss it with the School Board, and subsequently 
they issued a partial change order,that same item for, I 
think, around $6,000. 

Q Do you recall whether Mr. Crane sent you a letter 
outlining what occurred or summarizing what occurred at 
the meeting? 

A Yes, I saw a letter just the other day. 

Q Do you have a copy of it? 

A I don't have a copy with roe, no. It was one of 
those letters that when I entered the witness box I gave 
you— didn't I? 

0 I show you Defendant*8 Exhibit 83, and ask you 
if this is a copy of the letter that you received from Mr. 
Crane. 

A Yes, I recall this letter. 

0 Does this letter indicate that in addition to the 
purchase of fill, that there ware other items that were to 
be checked by Mr. Crane? 

A Yes. There were five items to be checked by 
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Q Mas Mr. Crane supposed to check further into 
the progress photographs, item 10F? 

A I don't see 10F on this. 

0 Let me show you, on page 2 of the letter, it states, 
"Of the remaining items, Mob . IF, 2F, 3F, 4F and 5F had 
been temporarily withdrawn by common consent for prelimi¬ 
nary discussion by the attorneys for Fabrizio & Martin and 
the School Board. The rest are still being checked by 
o’o.r office"; namely, Mr. Crane's office. 

A Right. 

0 Does the rest of the items referred to in that 
sentence include the progress photographs? 


A Yes. 

Q Does it include the extra for trench rock? 

A Yes. 

Q Which is an item of $22,000? 

A Right. 

Q Does it also include other items contained on 
Exhibit 82? 

A Yes. 

0 I believe you said ^hat meeting was held on Febru¬ 
ary 1st? 

A That's right. 
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0 Between February lat and February 18, did you 
hear anything from Mr. Crane or Mr. Beardsley or Mr. Yavner 
with respect to those items that were to be checked? 

Did you hear the question,Mr. Fabrizio? 

A Mo, I didn't. Please repeat it. 

Q I said, with respect to those items that were to 
be checked by either Mr. Crane or Mr. Beardsley or Mr. 
Yavner, did you receive any word from them between February 
1 and February 18 with respect to those items? 

A To the best of my recollection, I didn't. 

0 I show you this letter of February 18, and ask you 
if you can identify it, please. 

A Yes, I can identify it. 

Q Will you tell the Court, please,what that letter 


A Can I take this card off it so I can read it? 

0 Yes. 

A Would you like me to read it or tell you about it? 

Q Mo, just tell us. 

A Let me read it over first. 

0 Can you just tell us what the letter is, Mr.Fabrizio 
A Yes, we received their check No. so and so in the 
amount of $42,000 which is payment on requisition No. 20, 
and the amount of the requisition was substantially less 


SOUThCMN district court reporters, u.s. courthouse 


V 







gtg 12 


993 a 

V. Fabrizio-direct 


797 


than was approved by the architect. 

0 By this letter, were you complaining about the 
reduction? 

A We were complaining that they withheld funds that 
were approved from the eequisition and we were asking them 
tonake immediate pay.aent. 

0 Do you make any other complaints? 

A Yes. 

0 What? 

A They also— this is an awful bed copy, I can just 
about read it. 

0 I'm sorry, it is the only copy I have. 

A The printing is so light. 

Q Wh .t other complaints did you make, Mr. Fabrizio? 

A I can't read part of it. 

MR. POWERS: I would like to offer this in evi¬ 

dence, please. 

MR. YAVNBR: No objection. 

(Plaintiff's Exhibit No. 53 received in evi¬ 
dence .) 

0 Did you have any conversations with either Mr. 
Beardsley or Mr. Yavner or Mr. Crane between Pebruary 1 and 
Pebruary 18 with respect to these claims that were to be 
checked into? 
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Between February 1 and February 18. 

No. I don't recall. 

What happened as a result of your letter of Feb¬ 
ruary 18, if anything? 

A We subsequently sent them a notice after that that 

if they didn't pay us the change orders in question and to 
allow u» to permit some of these change orders to complete 
our contract that after so many days notice that we would 
terminate the contract. 

0 I show you this letter of March 2, 1966, and ask 
you if you can identify it, please. 

A Yes. 

Q Is that the letter to which you just made refer¬ 

ence? 

A Yes, sir. 

MR. POWERS: I would like to have it marked, 

please. 

(Plaintiff’s Exhibit No. 54 received in evi¬ 
dence .) 

0 Mr. Fabrizio, between February 18 and March 2nd, 
the date of Plaintiff's Exhibit 54, did you have any conver¬ 
sations with Mr. Beardsley or Mr. Crane or Mr. Tavner or 
anyone else on behalf of the School Board with respect to 
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the change order items or anything elae? 

A No, I didn't hear anything from them. 

0 1 said did you have any discussions with them? 

A No. 

Q Did you receive any response to your letter of 
March 2, 1966? 

A No, I did not. 

Q That is Defendant's Exhibit 54. 

A That is the exhibit I just looked at? 

0 Yes. 

A No. No. I did not. 

Q I show you a letter of March 4, 1966 and ask you 

if you can identify it, please. 

A Yes, I know the letter. I looked at it previously. 
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0 Did you receive a copy of that letter? 

A It ia marked that me did,yea. 

0 Ia that a letter from the School Board to the Aetna 
Casualty Company? 

A Yea, sir. 

0 What dots It say? Would you read the letter, 
please? 

A "In view of the letter received today from 
Fabrizio t Martin, a copy which ia enclosed, and because 
of the urgency of the situation and our desire to mitigate 
possible damages caused by further delay, please begin 
making the necessary arrangements to employ another con¬ 
tractor to complete the unfinished work of Fabrizio c Martin 

Q What was your intent in your letter of March 2, 
1966, to the School Board? 

A Well, we sent the letter with the intent that it 
would wake the Board up and they would process these changes 
and not take the liquidated damages from the requisitions 
and pay the requisitions on time. 

We didn't mean that we would stop the job. We 
just were trying to put pressure on them to perform those 
items in the contract. 

Q Is that letter of March 2, 1966 the only response 
that you know of from the School Board with respect to your 
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Q Or verbal communication* within a short span after 

your letter of March 2? 

A Yes, we net with representatives of the School 
Board and Mr. Yavner subsequent or after this letter here. 

0 That was a good bit after this letter? 

A Right. 

MR. POWERS: i would like to offer this letter 
in evidence. 

MR. YAVNER: is the letter that is enclosed to 
which reference has bean made, the one youhave there? 

MR. POWERS: I would assume it is the March 2 
letter. Plaintiff's 54. 

MR. YAVNER: Let me make sure. 

I have no objection to this. 

(Plaintiff's Exhibit 55 received in evidence.) 

J Mr. Pabrlzio, when you say you met with Mr. Yavner 
and so forth, is that the meeting t*.at Mr. Greenberg re¬ 
ferred to earlier this morning? 

A That is the meeting, yes. 

0 Just one more thing, Mr. Pabrisio, could you tell 
*•' please, to the best of your recollection, who was 
present at the stoning of the contract on March 17, 19CC, 
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at Mr. Carter's office? 


A 1 »u thmrm, Mr. C.rfr ... thara, Mr. Van *ll.b.rg 
>«»■ thara and Joa Schappa was thare, tha archltact's rapra- 
sentatlve. 

THE COURT: In 1966? 

THE WITNESS: This is in 1964, I'm sorry. This was 
the original contract in 1964. 

MR. POWERS: I have nothing further of this wit¬ 
ness except that I would, I think, like to now put in eri- 

danca tha varioua dccuaanta that vara introducad in - 

tion with my offer of proof. 

Unless I am mistaken it is proper that they ac¬ 
tually }>« marked ineiidence and not just be marked for iden¬ 
tification. They have all been marked for identification 
only. 

I would therefore respectfully submit or request 
that they now be marked in evidence. 

THE COURT: All right. 

MR. POWERS: Thank you, your Honor. 

I have nothing further. 

MR. TOPLITZ: I have nothing, your Honor. 

THE COURT: Mr. Yavner? 

CROSS-EXAMINATION 
BY MR. YAVNER: 
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Q Mr. Pabrisio, ware you present at the hearing in 
Judge McLean's Court when the question of legality of this 
contract was being tried? 

A I was. 

0 Do you remember that a tape recording of the Meet¬ 
ing at the office of the Board of Education was played there 
and that a transcript was introduced ineridence there, do 
you recall? 

A Tes. 

Q So you can follow it, I an reading from pages 8 
and 9 of the pretrial order; do you recall Mr. Van AUsberg, 
the chairman of the board then, said "See, we find ourselves 
up with the problem that under state law if we would then 
take your change of figure here it would then violate the 
basis upon which we could then grant the contract because 
this would mean a change in the overall figures. 

"Now in order forus to be able to do this thing 
it simply means that there would have to be a waiver of 
the $171,000 and then there would have to be some way that 
we could find making this thing ip somewhere along the line. 

"Have you got any bright ideas?" 

Do you remember that remark being made by Mr. Van 

Alleberg? 

A I remember eeeing it in the tranecript but it'e 
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b«an so long ago, Mr. Yavnar, ha may hava aaid it but I 
don't racall tha exact words. 

MR. TOPLITZ: I aw going to objact to this bocausa 
it is misleading. Tha whola tranacript is in hara. Ha was 
not talking — Mr. Van A1isbarg was not talking to this 
witnass. You can saa tha anawsr which is nut. 

Tha architect said it. 

THE COURT: I don't understand what this is all 

about anyway. 

0 After hearing discussion by tha chairman of tha 
board and tha architects and tha others about how and whether 

to ramove that $171,000 worth of work, do you-nr that 

you than said, "I would be willing to cooperate as much as 
you people would like me to." 

A I remember telling them I would cooperate but that 
was all. 

0 You referred to receiving a check for $48,000 which 
was less than had bean approved by tha architect for a 
particular requisition. 

Do you racall what tha difference was for? 

A Which requisition was that? 

0 The requisition referred to in your latter of 
Pebruary 18. 

A Was it No. 20? 
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MR.POWERS: If you show the witness the letter 
we can see what requisition it is. 

MR.YAVfettR: Which exhibit number was that letter? 

I don't have it here. * 

MR. POWERS: Here it i=. 

Q I show you Exhibit No. 33, your letter of February 
18, 196$, in which you refer to payment of $42,124.10, in 
payment of requisition No. 20. 

In that letter are you not alleging that the board 
was paying you less than the architect had approved? 

THE COURT: Mr. Fabrisio, the answer to that is 
obviously yes. 

You testified to that a few minutes ago. 

THE WITNESS: Yes, sir. 

q Refreshing your recollection by looking at that 
letter, do you recall what the difference was for? 

A Judging by the date on it I would say it was liquid- 
ated damages. It isn't in the letter, though. 

Q Do you recall that the board wrote or do you re¬ 
call getting copies of letters from the board to the bonding 
company stating to the bonding company that it was with- 

holding liquidating damages unless the bonding company gave 

* 

permission for the payment to be made to you? Do you re¬ 
member getting copies of such letters? 
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A I rant amber correspondence, yea. 

0 Do you recall that the bonding xtpany did not give 
such permission? 

A I thought they did, Mr. Yavner, with a proviso. 

I don tBeall what it was but we do have correspondence on 
it. 

0 You spoke before of the delays in payments and you 
referred to one delay that amounted to 109 days of payment. 
100 days of delay? 

A Right. 

Q Do you remember what period that was? 

A No,sir, I don't. It is on that schedule that 

we prepared. It is in one of the exhibits. 

Q You mean this Exhibit 82? 

A I think that ir it. Let ee look at it, please. 

0 Surely. 

A No, this isn't the one, it is a yellow sheet. 

0 Don't you recall that that was for your payment 
of December 30, 1964, requisition No. 9? 

A I don't recall the requisition nuraber. 

0 And that that was the requisition immediately or 

just about which time you walked off the job the first time 
and that you were paid on April 1, 1965 for that when you 
returned to the job? 
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A It ia possible. 

Q I show you Exhibit 124 and the attachment to it. 

Is that your signature at the end of it? 

A Yes. 

Q Is this the application that you made to Aetna 
Casualty for the bonds in question in this proceeding? 

A It looks like it, yes. 

Q I direct your attention to questions 7 to 13. 

Did you fill in any of those questions? 

A 7 is filled in. 

MR. TOPLITZ: This is the same thing we went through 

last time. 

MR. TRAGER: The document speaks for itself and it 
is iu evidence. 

THE COURT: What is the purpose of it? 

MR. YAVNER: Information is called for here indi¬ 
cating about the uature of the contract and the bidders and 
the amount of the base bid and all of this information is 
left off here and I wanted to question the witness about it. 
It is true that the document speaks for itself— 

THE COURT: Well, ask him something about it. 

Don't ask him whether it has been filled in. It is ob¬ 
vious it has not been filled in. 

0 When did you file this application which is dated 
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March 17, 1964 with the bonding company? 

A It was prior to the bidding. I don't recall the 
exact date, I'm sorry. It was prior to the bidding. We 
always file an application before we bid a job. 

Q What time was the execution of the contract in 
Mr. Van Allsberg's office? 

A I believe it was in the middle of March, around 
March 18, 1964, around that time. 

Q What time of the day? It was on March 17, 1964. 
Do you recall what time of the day it was? 

A I believe it was in the morning. I am not sure, 
though. I don't have that good a recollection. 

Q This application was executed by you on the same 
day, March 17, 1964. 

Had you delivered this prior to the meeting in 
the Board offices to the bonding company? 

A The application for bond,yes, I would say I did. 

Q On the same day but prior to the meeting at the 

Board office? 

A Not on the same day. I don't know, I don't have 
the exact date. 

0 Since you dated this on the 17th — 

A It must have been signed on the 17th. 

Q Since you signed it with a date of the 17th, is it 
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likely that you delivered it to tha bonding company prior 
to March 17, Mr. Pabrislo? 

A Z don't know. 

MR. YAVMKR: No furthar qaastiona. 

MR. POWERS: I just hava ona quastion in connao- 
tion with tha redlredt, your Honor. 

REDIRECT EXAMINATION 
BY MR. POWERS; 

Q Mr. Pabrlxio, I show you Plaintiff's Exhibit 32B 
and ask if you can idantify this foldsr. 

A Yaa. 

Q Could you tall me, please, this is tha daily re¬ 
port? 

A Yas, tha daily raporta of the job. 

Q Mr. Yavnar referred to requisition No. 9, I be¬ 
lieve, and indicated that there was 110 days' delay. 

When was requisition No. 9, which is for tha De- 
cember 1964 requisition, whan did it becone due? 

A What is tha data? 

Q December. 

A That is due in January, the 10th day of January, 
on or before. 

0 Ware you working on the 10th of January? 

A 1965? 
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Q T«s. 

A I was working on the 8th, the 11th — 

Q That was a week-end then? 

A Yes, we were working on the 11th and 12th but not 
the 10th. 

0 Is it so that you worked on the entire month of 
January? 

A Yes. 

0 Is it so that you worked up to the 11th day of 
February? 

A Yes. 

Q The 11th day of February, right? 

A Right. 

Q After the 11th day of February, March 25th was 
the next day you worked? 

A Yes, March 25. 

MR.POWERS: I have nothing further. 

THE COURT: You are excused, Mr. Fabrizio. 

(Witness excused.) 

MR. POWERS: The plaintiff rests, your Honor. 

MR. YAVNER: If your Honor please, I wish to make 
an offer. Yesterday Mr. Brandes had not come although I 
expected hire. At my request he did come and he has been 
here for a couple of hours. I have here the time-material 
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sheets on the requisitions from Mars to which he can tes¬ 
tify and also I have here Mr. John Pine, who actually 

1 

signed a number of these requisitions. 

THE COURT: You can make an offer of proof but not 
because of the fact that you cua't bring a witness in but 
because of the fact that the Court ruled that the evidence 
is inadmissible and you can make an offer of proof but not 
because you can't get a witness on. 

MR. YAVNER: May I be permitted to get the witness 
on now in order that he may identify the documents which are 

| 

here and which are the time materials? I am asking you to 
permit me to do that now. I arranged to have him come 
yesterday but he didn't come. There was no way I could 
reach him yesterday afternoon. 

THE COURT: I am afraid that is your problem. The 
Court was here and available. 

MR. POWERS: Your Honor, I might be sympathetic 
and I think under normal circumstances I would be, however, 
in connection with that Mr. Brandes was examined before 
trial and during the course of that examination Mr. Brandes 
indicated that he was the general superintendent for Mars- 
Normel, that he visited the job every second or third working 

f 

day and when he did visit it was for about a half-day which 
meant that he visited the job one day a week, the maximum. 
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yesterday in order to try to find him. 

THE COURT: But the point is not that. Don't tell 
me that because I am not interested in that. I am here and 
the Court is open and available and I have been here for 

I 

this witness. The Court is net sitting for the convenience 
of a witness. 

MR. YAVNER: You are right, your Honor. 

THE COURT: The point is you indicated in regard 
to this matter that you had closed your case. The defend¬ 
ants have proceeded with their case on the assumption that 
you had closed and now you come in with a witness with re¬ 
gard to some testimony that you should have arranged with 
that witness before. 

If the witness had had any interest in the matter 
of the litigation it seems to me he would have made seme 
arrangements to be present. 

MR. YAVNER: Your Honor, I had. He was here two 
days ago. He was here the day before yesterday and all 
afternoon. I arranged with him to come back yesterday. 

He did not come and I tried calling him. I could not reach 
him until this morning. 

THE COURT: What are these things now? 

MR. YAVNER: These are the time and material slips 
in connection with the Mars requisitions. We have here a 
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group of requisitions— 

THE COURT: Did the witness prepare those? 

MR. YAVNER: The witness supervised and assigned 
the men who worked on this on the time basis and was the 
one who purchased or arranged fcr the purchase of the 
materials that are described here. 

He is the general superintendent of Mars-Normal 
assigned to run this particular job and, as I understand it 
from him, everything that happened on that job is something 
that he bossed, that he was familiar with personally. 

MR. POWERS: I just read from his testimony,your 
Honor, where he was only on the job, at the maximum, one and 
a half days a week. 

MR. TRAGER: With all due respect to Mr. Yavner, 
this case has been tried by him in a very highly unorthodox 
manner. A classic example — 

THE COURT: You don't have to give ms any examples. 

MR. TRAGER: This is another instance of it. 

THE COURT: The examples have been replete with 
regard to this whole matter. 

I am going to let you attempt to put these docu¬ 
ments in. 

MR. YAVNER: I call Mr. Srandes. 

THE COURT: Are these documents supposed to be to 
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verify that the week was done? 

MR. YAVNER: They are supposed to be back-up for 

the requisitions. 

THE COURT: Will you kindly answer the question? 

• • • 

JOSEPH BRANDES, called as a witness 

by Defendant Board of Education, h*.ving been first 
duly ;eworn, testified as follows: 

MR. YAVNER: Back-up to the requisitions that have 

* 

already been put in. There are certain documents which 
constitute back-up which are physically attached to the 
requisitions. Time and material slips were not attached to 
them. 

Mr. Crane testified that he had examined time and 
materials slips before he certified payment. He does not 
have those time and material slips, not on the record, but 
outside he told me that he returned those time and material 
slips to the owner, to the Bedford Board of Education which 
cannot find its copies. 

THE COURT: Did I understand from Mr. Powers or 

from Mr. Treger that you had been asked to produce those 
in the interrogatories? 

MR. YAVNER: In examination before trial. 

THE COURT: Yes. 
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MR. YAVNER: I don't remember if the Board was 
asked but I know that Mars was asked and these are the 
ones they produced. 

THE COURT: In an examination before trial? 

MR. YAVNER: Yes, the examination before trial Mr. 
Powers just referred to. They were marked in evidence 
at that examination. 

THE COURT: Have you seen all these documents, Mr. 

Powers? 

MR. POWERS: No, your Honor. I asked the School 
Board for all the documentation. These came in from Mars- | 
Norrael. They were marked during a deposition of Mr.Brandes. i 
Either he or another member of Mars-Normel. Obviously 
during the course of the examination before trial I did not 
review them. They were produced and I think they were 
marked as an exhibit during the deposition. 

THE COURT: You mean by that that you did not study 

them? 

MR. POWERS: I just saw them and I could not during 
the course of the deposition discuss them. There are 
hundreds of documents there and I never got into detail. 

When I took the testimony of the School Board and 
Mr. Crane, they didn't have them. 

THE COURT: All right. Proceed. 
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, DIRECT EXAMINATION 
BY MR. YAVNBR: 

Q Mr. Brandes, are you employed by Mars-Normel? 

A Yes. 

Q What is your position'’ 

A I am general superintendent. 

Q What are your responsibilities and duties as 
general superintendent of the company? 

A In essence I supervise from four to six construe- 

i 

tion jobs simultaneously at any one time. 

0 In the spring of 1966 were you assigned to super¬ 
vise the construction of the Bedford Middle School? 

A Yes. 

Q Specifically in connection with that school, with 
that construction job, what were your responsibilities and 
what did you do? 

A In essence I visited the job site approximately 
every other day for generally speaking a half day. I re¬ 
viewed the progress of the work. I reviewed with our 
superintendent the manpower that would be required, the 
subcontractors that would be required, the sequence of oper¬ 
ations, the preparation of all the papers and documents 
in connection with it, the overall supervision of the job. 

Q Were time and material slips presented to the Board? 
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A Tine and material slipa were prepared every day 
by the euperintendent on the job site. He preaented them 
to the clerk of the works who checked them and if they were 
correct, he signed then. | 

At the end of each monLh I took the time and 
Mtcrial tickets, sat down with the clerk of the works, and 
on the basis of those time tickets I prepared the requisi¬ 
tion for payment for that month. 
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THE COURT: You did not prepare thoae documents, 
though, did you? 

THE WITNESS: Those tins slips I did not prepare. 
Those were prepared in general with possibly an isolated 
instance — well, I may have prepared a few of them, but in 
general they were prepared by the project superintendent 
himself, who then submitted them to Mr. Beardley or the 
subsequent clerk of the works, whoever he was.' 

0 But they were prepared in the normal course of 
work of your company? 

A Yes. 

MR. POWERS: Objection. 

THE COURT: I think we don't have to go further 
with this witness. I don't see how you can get them in. 

He didn’t prepare them. The superintendent on the job site 
prepared them. The superintendent on the job site is, 
therefore, the only person who can verify that these are 
accurate. I don't see how we can get them in. 

I will let you try,but my feeling is, from the 
answer that has been just given, that this io not the 
proper witness to pursue this with. 

This is not the proper witness who can authenticate 
those documents. 

Q Did you say daring the course of your testimony 
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that you had examined these, at some time reviewed them — 

MR. POWERS: Objection. This is clear leading of a 

witness. 

THE COURT: Calm down, Mr. Powers. You have 
done a bit of leading yourself. 

The witness has testified that he went over these 
documents to prepare requisitions and that is not sufficient 
to indicate that he authenticated them. Ha took somebody 
else'a word for them. He didn't supervise the making of 

those documents. You can't even say that. You used 


them for another purpose. 


0 L)id you have any knowledge during the course of 
a month of what employees were working? 

A Yes. 

0 How did you get that knowledge? 

A From visiting the job site, knowing what was going 
on and knowing the people that had beer, assigned to the 
project. 

Q Who made assignment of laborers or other em¬ 
ployees to the job site? 

A That depended on if they were laborers who were 
in Mars-Hormel's steady employ, I assigned them to the 
Bedford Middle School. If they had been persons that 

wer«‘ hired from the local hall that hiring was done by 
the superintendent with my knowledge as to the nunler of 
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MR. YAVNER: I make an offer of proof of time and 

material sheets of Mara-Normel which contain — well, they 
are dated from on or about May 2, 1966, to on or about 
November15, 1966. These time and material slips show 
materials furnished for the Bedford School District for its 
Middle School under the completion contract of Mars-Normel 
and materials supplied for that purpose. 

I make this offer of proof at this time to support 
certain of the requisitions which have already been sub¬ 
mitted to the Court and certifications by the architect 
and payments by the school board as shown in Exhibits 100 to 
107, inclusive. Although there is, in those requisitions, 

ir, thosu exhibit numbers to which I referred, the requisition 
with certain supporting documents and the certification by 
the architect that he has reviewed all the necessary 
material to establish that these requisitions should be 
paid in the amount he has certified and there is the 
voucher of the board showing that it paid it, requests 
were made for these time and material slips, and I am 
offering them. If I had additional time to bring the 

appropriate witness I could submit them. 

I can say that even without these time and 
material slips the certification by the architect is the 
controlling point. 
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THE COURT: Is that all? 

MR. YAVNER: That la all, your Honor. 

May I have these markect in evidence for that 
purpose of the offer of proof and may I suggest that they 
be marked in the sequence the> have been tallied in 
accordance with the particular requisition to which they 
apply as Exhibits 100, 101 and the like. 

THE COURT: I don't understand you. You 
already have an Exhibit 100 and 101. 

MR. YAVNER: I have pur them In a particular 
sequence. They will be marked as one exhibit, I assume. 

THE COURT: Whatever the document you are now 
marking, Mr. Clerk, are being marked as a part of the 
offer of proof by the defendant, the school board, indicating 
that these documents — what is the witness's name? 

MR. YAVNER: Joseph Brandeis. 

THE COURT: That Mr.Brandeis has been permitted 
to identify these various exhibits evidencing labor and 
materials. That is for the Mars-Normel contract. 

(Defendants' Exhibit 125 marked for 
identification.) 
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THE COURT; You had daily conies of this and I 
will want on this case, obviously, post-trial memorandum. j 

T think one of the partita tubnitted proposed 
findings. Was that you, Mr. Powers? 

MR. POWERS: Yes, T did, your Honor. i 

THE COURT: I don't believe I received any from 
anyone else. 

MR. TOPLITZ: Yes, your Honor, we did, also. 

THE COURT: That is correct. 

MR. POWERS- I dorft know how valid they ere now, 
but I did submit, some. 

the COURT: I will want post-trial memoranda from 
al1 of you to be submitted simultaneously and I want that 
memoranda geared to the testimony. 

How much time would be convenient tc submit that? 

I think you are going to get the rest of the 
transcript tomorrow or the next day so we can begin counting 
from Monday as the time. 

How much tine are you going to need? 

MR.. TOPLITZ: Your Honor, may I suggest three 

weiil.. 1 ) on this? The reason is that moot of us hav' - n't h-*,:' 
in our offices for a good part of the wwek, and I can’t find 
my desk an It is now. 

THE COURT: That given, you a good vacation. 
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Is three weeks all right with you, Mr. Yavner? 


3 

MR. YAVNER: Yes. 


4 

THE COURT: You, Mr. Powers? 


5 

MR. POWERS: Yes, sir. 


6 ! 

THE COURT: Post-trial briefs to bo submitted, 


7 

then, on or before March 26th, and any proposed findinqs of 


8 

facts or conclusions of law, Mr. Yavner, you will submit them 


9 

as a part of your memorandum and the other parties will 


10 

make any additional proposed findinqs or conclusions that 


i 11 

they want to add in view of the testimony. 


12 

The briefs are to be exchanged and served at the 


13 

same time, to be submitted at the same time. If there is 


14 

anything in any of the briefs that you want to respond to. 


15 

I will give you a week after the 26th to reply. Those 


16 

replies, if they are to be filed, will be :iled by April 


17 

2nd and are to be filed simultaneously. 


18 

I would suggest for the plaintiff that you 


19 

devot«s a considerable part of your brief to the development 


20 

of the legal theory which would seek to support your claim 


21 

that you are entitled to get the value of the services 


l 22 

which were performed under this contract or the services 


23 

you performed in connection with the school. 


24 

As you know, I am very dubious about that theory, 


25 

ho I am suggesting that you do that. 



SOUTHERN DISTRICT COURT RCRO ITERS. U.S COURTHOUSE 





1022a 



For the additional defendant, i know what your 
thbory is, that there was fraud and deceit and you didn't 
know about it and, therefore, that you have a right to 
a counterclaim against the school board under the contract 
under your surety bond for any amount of money you were force 
to pay, including your lawyer’s fees. 

My suggestion, again, is that you devote a 
considerable oart of your brief developing that conten¬ 
tion. 

Insofar as the school board is concerned, I think 
that you had, it. seems to me, a rather unclear and changed 
item of damages that you think you want to recover. It seems 
to njr* you ought to make a clear statement what it is you 
want or what it is you think you deserve. 

Since fraud has been alleged insofar as you are 
concerned, I think that you had better devote some of your 
•argument in this post-trial memorandum to meeting that. 

Tt is very clear that that is on*-* of the issues raised, 
and the evidence, it would seem to me, indicates that tne 
board, being a public corporation and a New York one, 
apparently knew more about this and about what the law was 
and what was required than anyone else. I think you 
better meet that. 

All right, geettftmen. court is adjourned. 
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Evidence 

696 

697,703 
7*3 
709 
• 710 

710 

711 
717 
720 
722 
823 


32-A 

and 

32-B 

729 

33-A 

and 

33-B 

720 

34 



726 

35 



749 


southern district count ncni'Htcns. u.s. courthouse 
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EXHIBIT XMDBX 

XdMtlfioaU.cn 

828 

la Kvi Amnm 

K 



37 

759 


38 

780 


39 

761 


40 

763 


41 

784 


42 

767 


43 

768 


44 

768 


45 

769 


48 through 40 

770 


50 

771 


51 

788 


52 

790 


53 


797 

54 


798 

55 


801 


•OUTMtNN OISTNICT COUNT '’CNONTINS. U.l. COUNTMOUM 
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r S ' EXHIBIT 0-7 - STANDARD FORM OF AGREEMENT 1025a 

S' THE STANDARD FORM OF AGREEMENT 
• BETWEEN CONTRACTOR AND OWNER 
I FOR CONSTRUCTION OF BUILDINGS 



Issued by The American Institute of Architects 
for use when a Stipulated Sum Forms the Basis of Payment 


Approved by th* associated general contractors op America: the contracting plasterers’ and lathers’ interna¬ 
tional association; COUNCIL OF MECHANICAL specialty contracting INDUSTRIES INC.; THE NATIONAL association of AR- 
CNITBCTURAL METAL MANUFACTURERS; THE NATIONAL BUILDING GRANITE QUARRIES ASSOCIATION. INC.; THE NATIONAL ELECTRI¬ 
CAL CONTRACTORS ASSOCIATION, THE PAINTING AND DECORATING CONTRACTORS OP AMERICA. AND THE PRODUCERS COUNCIL, INC. 

Copyright 19Il-1915-l91l-1925-1937-19Sg © 1961 by The American Institute of Architects. 1735 New York Ave . N.W.. 
Washington 6, D. C. Reproduction of the material herein or substantial quotation of its provisions without permission of The 
American Institute of Architects violates the copyright laws of the United States and will be subject to legal prosecution 


ContMtrfo'f“efS"Sl’An'irlf conSFnicE'i'on and“”e'Jle"w'S?If'f«xXc 
s ew ag e d i sposal- an d w at er su pp l y ; h ea ting o > vent 44atm£-wog 

work) of Middle School, Bedford, New York 

THIS AGREEMENT made the J-2- s=s . day of-. M a rch — 

in the year Nineteen Hundred and Sixty-four_by am 

FABRIZIO & MARTIN. INCO RPORA T ED . 1082 Post Road, D arien, Cc 


Luniuing. 
sctrical 


by and between 


hereinafter called the Contractor, and BOARD OF EDUCATION, CENTRAL SCHOOL DISTRICT NO. : 

OF THE TO WNS OF BEDFORD, NEW CASTLE. NOR TH CASTLE AN D PO UND RIDGE, WEST- 
CHESTER COUNTY, NEW YORK, 

13Q..Main. .Street.,.. Mount. Kisco , New York, .hereinafter called the Owner, 

WITNESSETH, that the Contractor and the Owner for the considerations hereinafter named agree 
as follows: 

ARTICLE 1. SCOPE OP TH E WORK 

The Contractor.shall fum.sh all of the materials and perform all of the work shown on the Drawings and de- 
icribed in the Specifications entitled ...M^dle School jBedfordjNwYork.CPr awing 8 & ? r 

Specifications dated November 7, 1963) and as far as applicable in 1 _ 
Addenda...Nos3j.4. .. J x 

prepared by The .Architects. Collaborative , 63 Brattle St bridal* : \ 

acting as and in these Contract Documents untitled the Architect; and shall do everytmft'g requiredTTy tnis * J z 
Agreement, the General Conditions of the Contract, the Specifications and the Drawings. ■ L 

AGREEMENT BETWEEN CONTRACTOR AND OWNER I L. 

INI Edition / Flvo P»«— / »*»«• >■ ■ © 




















f 2. TIME OF COMPLETION 
*iirici-* -• 

Th< work to ** P cr f° rmc ^ under this Contract shall be commenced ”^ on 

of this contract _-- . QA1 - 

and shall be substantially completed ......r.?. P.P..T .... 


(Htrs insert stipulation as to liquidstsd dsmsgen, if any.) 


9 


t 

ARTICLE 3. THE CONTRACT SUM 

The Owner shall pay the Contractor for the performance of the Contract, subject to additions and deduc¬ 
tions provided therein, in current funds as follows: TWO Iftl.Upn .JONX .HundrfidLJEiahty-alne 

(State hors ths lump sura amount, unit priess. or both, as desired ia individual ea se s ) 

^pu_8^d.Fpur - ^n«teed..Dp^ars...jC$.?j.4.8?.a.^9.9)..t... 


Base Bid 



$2,326,900 




Alternate 

Bid 

No. 3 

99,000 




Alternate 

Bid 

No. 4 

51,000 




Alternate 

Bid 

No. 5 

12,500 




Alternate 

Bid 

No. 9 


Not 

included 

in 






this contract 

Alternate 

Bid 

No. 11 


Not 

included 

in 


_ this contract 

$2,489,400 

The attached Exhibit 1 setting forth a schedule of unit prices shall 
be used in adjusting the contract sum to cover changes in the work. 


Where the quantities originally contemplated are so changed that application of the agreed unit price to the 
quantity of work performed is shown to create a hardship to the Owner or the Contractor, there shall be an 
equitable adjustment of the Contract to prevent such hardship. 


AGREEMENT BETWEEN CONTRACTOR ANI> OWNER 

1M1 Edition / Pin poo / f*n *• 










ARTICLE 3 - Exhibit 1 
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Schedule of Unit Prices 

Contract between Fabrizio & Martin, In- 
corporated and Board of Education. _ 


1. General Excavation 

2. Trench Excavation 

3. Removal of stacked excavated materi-l 
from site 

4. Back fill due to extra excavation 

5. Rock excavation, encountered in general 
excavation or grading, using explosives 

6. Rock excavation using explosives in trenches 

7. ' Footing and Foundation Concrete in place 

including reinforcement and accessories 

8. Exposed Concrete in place including 
reinforcement and accessories 

9. Wall and footing forms Including 
stripping 

10. Bituminous concrete paving in place, 
including base courses 



$1 

.10 

per 

cu.yd. 


1 

.75 

per 

cu.yd. 


• 1 

.00 

per 

cu.yd. 



.50 

per 

cu.yd. 


10 

.00 

per 

cu.yd. 


18 

.00 

per 

cu.yd. 

Add 

45 

.00 

per 

cu. yd. 

Deduct 

30 

.00 

per 

cu. yd. 

Add 

55 

.00 

per 

cu.yd. 

Deduct 

35 

.00 

per 

cu.yd. 


r 

"V 

.70 

per 



St. 

ctu y d.. 

rn.yd. 


11. Portland cement concrete paving in place 

12. Concrete curbing in place 

13. Shoring or sheeting left in place 


.60 per sq.ft. 








ARTICLE 4. PROGRESS PAYMENTS 

The Owner shall make payments on account of the Contract as provided therein, as follows: 

On or about the .......tenth....day of each momh .Ninet Z (9p^. ^ cent of the 

value, based on the Contract prices of labor and materials incorporated in the work and of materials suit¬ 
ably stored at the site thereof or at some other location agreed upon in writing by the parties up to the 
- —day of that month, as estimated by the Architect, less the aggregate of previous payments; 

and upon substantial completion of the entire work, a sum sufficient to increase the total payments 

90 

to— ~.Y. .per cent of the Contract price ._ 

(I-r, W. n»a. tor Itai.l., or I So toUto* ,hr « urk rro.ho. . ..ruin o, .oa,,..„o 0 ., 
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ARTICLE 5. ACCEPTANCE AND PINAL PAYMENT 


ings 

F ^rr;r ^ due . 45 .*»• ^ /Ud 

work be then fully completed and the contract fully performed. 

Upon receipt of written notice that the work is ready for final inspection and acceptance, the Architect 
shall promptly make such inspection, and when he finds the work acceptable under the Contract and the 
,ontract fully performed he shall promptly issue a final certificate, over his own signature, stating that the 
work provided for in this Contract has been completed and is accepted by him under the terms and con¬ 
ditions thereof, and that the entire balance found to be due the Contractor, and noted in said final certificate 
is due and payable. 

Before issuance of final certificate the Contractor shall submit evidence satisfactory to the Architect that all 
payrolls, material bills, and other indebtedness connected with the work have been paid. 

If after the work has been substantially completed, full completion thereof is materially delayed through 
no fault of the Contractor, and the Architect so certifies, the Owner shall, upon certificate of the Architect, 
and without terminating the Contract, make payment of the balance due for that portion of the work fully 
completed and accepted. Such payment shall be made under the terms and e.<nd : » : ..?is governing final 
payment, except that it shall not constitute a waiver of claims. 

AGREEMENT BETWEEN CONTRACTOR AND OWNER 

IM1 Editto. / rir. 


/ r<« I. 
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Article 5. Acceptance and Final Payment (continued) 

the final payment is made to the contractor, it 
shflll be the duty of^ the Cleric of the owner to recjuire 
of the contractor, and the contractor shall file his own 
and each subcontractor's statement in writing, in form 
satisfactory to such officer, certifying to the amounts 
then due and owing from the contractor and each sub¬ 
contractor executing such statement to an.one for labor 
performed or materials supplied on the job for which 
such payment is due, setting forth therein the names of 
the persons whose wages and/or claims for material or 
supplies are unpaid and the amount due to each respectively, 
which statement shall be verified by the oath of the contrac¬ 
tor or subcontractor as the case may be, that he has read 
such statement subscribed by him and knows the contents 
thereof and that the same is true to his own knowledge. 

Article 6. The Contract Documents. 


The General Conditions of the Contract, the Supplementary 
General Conditions, the Specifications and Drawings, to¬ 
gether with this Agreement, form the Contract, and they are 
as fully a part of the Contract as if hereto attached or 
herein repeated. The following is an enumeration of the 
Specifications, Drawings and other documents (parts I - IV) 
incorporated in and made a part of this agreement. 


PART Is GENERAL REQUIREMENTS 
Section: 

A. List of Contract Drawings 

B. Advertisement for Bidders 

C. Proposal Forms 

D. Instructions to Bidders 

E. Wage Rates and Anti-Discriminati^-t ’’--quirements 

F. General Conditions or the Contra-r 

G. Supplementary General Gonaicions 


4. 




/• 


'*'! V - 




•« • fr * 

>% «w.i V* 
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H. Test Boring Reports 

I. Alternates. 

J. Cash Allowances 

K. Work Not* Included 


PART II: TECHNICAL SPECIFICATIONS 
Division: 

1. Excavation and Sitework 

2. Concrete 

3. Structural Steel 

4. Masonry 

5. Waterproofing and Dampproofing 

6. Roofing and Sheet Metal 

7. Miscellaneous Metal Work 

8. Hollow Metal Work 

9. Metal Toilet Partitions 

10. Steel Windows 

11. - Carpentry and Millwork 

12. Folding Partitions 

13. Elevator and Dumbwaiters 

14. Lathing and Plastering 
13. Acoustical Tile 

16. Ceramic Tile, Marble and Slate 

17. Glass and Glazing 

18. Calking 

19. Painting 

20. Resilient Flooring 

21. Finish Hardware 

22. Site Improvements 

23. Not used 

24. Sewage Disposal and Water Supply 

25. Plumbing 

26. Heating and Ventilating 

27. Electrical 


PART III 

Site Development: 

SD-1 General Site Plan 
SD-2 Layout and Site Plan 
SD-3 Detailed Site Plan 
SD-4 Playfields and Tennis Court 

4a 
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SD-5 Running track and football 

SD-6 Site Details 

SD-7 Site Details 

SD-8 Drainfield 

SD-9 • Sewage Disposal Details 

5D-10 Sewage Disposal and Well Details 


Architectural: 

A-l Floor Plans, Academic Houses 

A-2 Reflected Ceiling and roof plans, academic houses 

A-3 Elevations, academic house A and B 

A-4 Elevations, academic house B and C 

A-5 3/4" wall sections, academic houses 

A-6 3/4" wall sections, academic houses 

A-7 Interior elevations, academic houses 

A-8 Schedules, academic houses 

A-9 Window and door details, academic houses 


A-10 
A-ll 
A-12 
A-13 
A-14 
A-15 
A-16 
A-17 
A-18 
A-19 
A-20 
A-21 
A-22 
A-23 
A-24 
A-25 
A-26 
A-27 
A-28 
A-29 
A-30 
A-31 
A-32 
A-33 


Stair details, academic houses 
Miscellaneous details, academic houses 
Interior details, academic houses 
Exterior details, bridge and shelter 
First floor plan, central building 

Second floor and third floor plans, central building 

1/4" plans of stair bays, central building 

Roof plan and first floor ceiling plan, central bldg. 

Second and third floor ceiling plans, central building 

1/4" section, cental building 

Exterior elevations, central building 

Schedules, central building 

Interior elevations, central building 

Interior elevations, central building 

Exterior wall sections, central building 

Wall sections and details, central building 

Interior wall sections, central building 

Window and door details, central building 

Stair and folding partition details, central building 

Exterior details, central building 

Interior details, central building 

Exterior stairs, central building 

Lower level plan, gymnasium 

Upper level plan, gymnasium 


4b 
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A-34 Elevations, gymnasium 
A-35 Sections, gymnasium 
A-36 3/4" Wall sections, gymnasium 
A-37 3/4" Wall sections, gymnasium 
A-38 Interior elevations, gymnasium 

Structural: 

S-l General notes and typical details 
S-2 Academic house "A" - foundation and first floor plan 
S-3 Academic house "A" - second floor framing plan 

S-4 Academic house "A" - Roof framing plan 

S-5 Academic houses A B and C column schedule and details 
S-6 Academic House "B" - foundation and first floor plan 

S-7 Academic House "B" - second floor framing plan 

S-8 Academic house "B" - Roof framing plan 

S-9 Academic House "C" - Foundation and first floor plan 

S-10 Academic House "C" - Second floor framing plan 

S-ll Academic house "C" - Roof framing plan 

S-12 Central building - foundation and first floor plan 
S-13 Central building - second floor framing plan 
S-14 Central building - third floor framing plan 
S-15 Central building - roof framing plan 
S-16 Central building - column schedule and details 
S-17 Bridges and abutments 

S-18 Gymnasium - foundation and basement plan 

S-19 Gymnasium - floor framing plan 

S-20 Gymnasium - roof framing plan 

S-21 Gymnasium - sections 

S-22 Gymnasium - roof details 

Heating and Ventilating: 

H-l Central building, boiler room plan 
H-2 Central building, first floor plan 

H-3 Central building, second floor and third floor plans 

H'4 Buildings A and B, first floor plan 

V*5 Buildings A and B, second floor plan 

■-6 Building C, first floor plan 

H-7 Building C, second floor plan 

H-8 Gymnasium, lower level plan 

H-9 Gymnasium, upper level plan 

H-10 Central building, riser diagram 

H-ll Plot plan and details 

H-12 Details and schedules 
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Air Conditioning Alternate: 

AC-1 Central Building, first floor plan 
AC-2 Central Building, second and third floor plan 
AC-3 Buildings A and B, first floor plan 

AC-4 Buildings A and B, second floor plan 

AC-5 Building C, first floor plan 
AC-6 Building C, second floor plan 
AC-7 Central building, riser diagram 

AC-8 Plot plan, details and schedule 

Plumbing: 

P-1 Central building, first floor plan 
P-2 Central building, second and third floor plans 

P-3 Buildings A and B, first floor and trench plan 

P-4 Buildings A and B, second floor plan 
P-5 Building C, first floor and Trench plan 
P-6 Building C, second floor plan 
P-7 Gymnasium plans 

Electrical: 

E-l Plot plan 

E-2 Academic buildings A, B and C, power 
E-3 Academic buildings, A, B and C, lighting 
E-4 Central building, first floor, power and lighting 
E-5 Central building* second floor, power and lighting 
E-6 Central building, third floor, power and lighting 

E-7 Gymnasium, upper level, lighting and power 

E-8 Gymnasium, lower level, lighting and power 

E-9 Schedules 
E-10 Signal risers 

Audio-Visual Conduit Alternate: 

C-l Academic Houses 

C-2 Central building, first floor 

C-3 Central building, second floor and third floor 

PART IV - ADDENDA 

Addendum No. 1 
Addendum No. 2 
Addendum No. 3 
Addendum No. 4 
Addendum No. 5 


4d 




IN WITNESS WHEREOF the 
above written. 


parties hereto have executed this Agreement, the day and year first 



fabrizio & martin, incorporated 


ssident 


DUAiuj of EDUCATION, CENTRAL SCHOOL 
DISTRICT NO. 2 OF THE TOWNS OF 
BEDFORD, NEW CASTLE, NORTH CASTLE 
and POUND RIDGE, NEW YORK. 



agreement between CONTRACTOR and owner 

1M1 Edition / Fin ptn. / P.,. t. 






V 


CHANGE ORDER 
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it follow! 
1,489,400. 


/ Relating to Agreement between Fabrlzio 6c 
Martin, as Contractor, and Board of Educa¬ 
tion, Central School District No. 2 of the 
Towns of Bedford, New Castle, North Castle 
I and Pound Ridge, New York, as Owner, made 
this * day of March, 1964. 

ng work is to be performed at the contract price of 
00 and without change in the price. The modifica¬ 


tions listed herein change our agreement executed this 
day of March, 1964, to the extent specified herein. 

In lieu of developing the areas designated as Lower Playfield and 
chery Area, the Contractor will obtain fill from the areas indi- 
ated as Playfields Nos. 1 & 2 (formerly included under Alternate 
No. 1). This area will be used as a borrow area for the develop¬ 
ment of the rest of the contract. If there is insufficient fill 
in the area or adjoining areas Owner will furnish fill as required 
to complete contract. If ledge or unsatisfactory material is en¬ 
countered, the Owner will negotiate with a change order in accordance 
with the unit prices. The topsoil will be stripped and stockpiled 
at a location convenient for replacement at a later date by the 
Owner. The general area will be left rough-graded to generally 
level grades. Annexed hereto and marked Exhibits "A" and "B" 

(SD-2 and SD-3) are the drawings defining these areas. 

Delete brick paving outside of buildings, but add in the cost of a 
patter finish for the concrete slabs on which the brick paving was 
to have been placed. 

)elete Rip-rap on West Side of Pond at Entrance. 

)elete Elevator in Central Building, but leave Elevator Doors 
is specified. 

)elete three dumbwaiters, but leave sha. t openings to be sealed 
jff with plywood panels to be set in the frames as deecribed in 
:he specifications. 

)elete protective snow fencing around contractor area. 


/JY 


i 






1035a 


dated March°io? 1964 and 'cltled^lt aecordance uj -th our drawing 

ss?2Lss r -s. in 

defining C the XS° “* EuS, 

Dated: New York, N.Y., torch O , 1964. 



FABRIZIO & MARTIN, INCORPORATED 

ey_- j/-4: 


T* 


President. 




Witness: 





DISTSTPT unTr* wiiMiKAL SCnuviw 
UibiKlCT NO. 2 OF THE TOWNS OF 

BEDFORD, NEW CASTLE, NORTH CASTLE 
and POUND RIDGE, NEW YORK. 


By 



1- ho.. A to. 









.;*s 


-/ 


l 


EXHIBIT 0-31 - SUPPLEMENTAL AGREEMENT 0ATE0 MARCH 23j 1965 

ctrum __ ^ 


'day of 


SUPPLEMENTAL AGREEMENT made this 2*5% 

March, 1965, by cad between the Board of Education, Central 
School District No, 2, of the Towns of Bedford, New Castle, 
North Castle and Pound Ridge, Westchester County, New York, 


with its principal place of business at 369 Lexington 


ii 

8 


Avenue, Mount Nisco, New York (hereinafter referred to as 
.the "Board”), and Fabrizio and Martin, Incorporated, with 
its principal office and place of business at 1082 Post 

Road, Darien, Connecticut (hereinafter referred to"as the' 
"Contractor"). 


RECITALS: 


A, The Board and the Contractor entered into 
a Contract dated March 17, 1964 under which the Contractor 
was to furnish the materials and perform one general con¬ 
struction and site work of the Middle School, Bedford, New 
York, as shown in drawings and specifications prepared by 

jj the Bosrd ' s architects. The Architects Collaborative (here¬ 
in inafter referred to as "TAC"). 


B. The Contract provided for the substantial 


completion of the work by September 15, 1965. ' 


C. The Contractor entered upon the performance 
J ti * e Contract; in the course of sail performance certain 
disputes i nd oifrerences arose — she 'ioard and the 
Contractor* 




D. On or about January 8, 1965 TAC sent a — 
telegram to the Contractor stating that It would not issue 
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® Certiticawe ot Payment to the Contractor lor its work 
during the month of December 1964 inasmuch as theContractor 
had failed to comply with various of the terms and conditions' 
of the Contract. * 

•* 

E. Thereafter TAC itsued a Certificate dated 
January 21, 1965 certifying causes for the Board to termin¬ 
ate the Contract, including the Contractor's failure to 
provide enough work and materials to maintain its construc¬ 
tion schedule, its failure to make prompt payment to its 
subcontractor San Karco Construction Corporation, and its 
disregard of various instructions issued by TAC. 

P. On January 25, 1965 the Board held a 
meeting attended by the Superintendent of Schools, counsel 
to the Board, the Contractor, counsel to the Contractor, 
representatives of TAC, counsel to TAC, and a representa¬ 
tive of Aetna Casualty and Surety Company (hereinafter 
referred to as "Surety"), the Contractor's bonding company. 

At this meeting there was a general review of the reasons 
for TAC's telegram to the Contractor dated January 8, 1965 
and of the Contractor's defense of the charges made in that 
telegram. 

G. Upon^refusal of TAC zo certify payment of 


r 


i 

? 


f 

i 

f 



the Contractor's requisition tor the montn of December, 







jj 

». 1964 the Contractor protested said refusal to certify and 

it * 


I 

1038a 


■ consequent nonpayment,.and thereafter suspended per¬ 
formance of its work under the Contract. 

I H. On February 4, 1965 TAC further certified 

that the Board had cause for terminating the Contract on 
'the ground that the Contractor had left the job on Janu- 
ery 21, 19o5, and had not resumed construction, contrary 
to the conditions of the Contract. 

I. Notices of tne atoresald Certificates 
were duly given to both the Contractor and the Surety, both 
in person at the meeting of the 3oard held on January 25, 
1965 and by letter dated February 5, 1965. 

J. By its letter of February 5, 1965 the 
Board duly gave notice to the Contractor of its intent to 
terminate the Contract in accordance with the provisions 
thereof. 

K. Since tnen the Board and the Contractor 
have engaged in conferences looking towards a resolution 

the disputes between them and the resumption of work. 

L. On February 13, 1965 the Board held a 
meeting attended by the Superintendent of Schools, counsel 
to the Board, the Contractor, cot; tel to the Contractor, 
representatives of TAC, counsel tc TAC, t^rese..tatives oi 


i 

i 




. • 
I-., i 


r . 


/ 




San Marco construction Corporation and counsel to San Marco 
Construction Corporation. At this meeting the Contractor 
and its counsel offered to submit a proposal for the Board's 
consideration in determining whether to permit the Contract¬ 
or to resume operations. 

S 

I M. On February 15, 1965 the Contractor's 
counsel wrote to the Board's counsel confirming that the 
seven-day notice of termination of contract was extended 
without prejudice to the rights and obligations of the 
Board and the Contractor, in order to enable the Contractor 

to submit certain proposals and revised construction sched- 

• • 

i 

» 

ules for review by the Board. 

N. Such proposals and schedules were there- 
■ sftar submitted, and,after further review and negotiation, 
led to this Supplemental Agreement. 


ARTICLES: 


ARTICLE I. RESUMPTION C? WORK. 


1. Upon execution of this Agreement the Con¬ 
tractor shall promptly resume performance of the work 
called for under the Contract. 


RTICLE II. REVISED CONSTRUCTION SCHEDULES 


1* The Contractor a as suomitw^d revised 
Construction Schedules (here!aaia. r refe—a to as "Revis’d 
Schedules") which are appended hereto and made a part heno 











2. The Revised Schedules sec forth the daces 


by which the Contractor agree?, to substantially complete 
each major building unit* of the balance of the work required 
to be performed, as more particularly set forth in Paragraph 
3 of this Article. The Revised Schedules also show the se¬ 
quence of construction and the approximate periods of time 
in which each sequence will be completed. 


3. The Contractor agrees that it shall sub¬ 
stantially complete the balance of the work required to be 
performed under the Contract on or before the dates listed 
for each respective building unit in the following schedule: 


Building Unit 
Academic House "C" 
Central Building 
Academic House "3" 
Academic House "A" 
Gymnasium 
Site Work 


Pate of Completion 

November 15, 1965 

December 30, 1965 • 

February 25, 1966 

May 16, 1966 

May 31, 1966 

As shown in Revised 
Schedules 


4. Substantial completion of the said work 
in accordance with the schedule set forth in Paragraph 3 
of this Article shall be subject to the Contractor's rights 
to extensions of time as provided in the Contract. 


ARTICLE III . LIQUIDATED DAMAGES . 

1. In case w*ie uw*»% ~«*ctor «iuil to su)— 
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stantially complete the balance of the work required to be 
performed under the Contract in accordance with the schedule 
of completion dates for each building unit set forth in 
Paragraph 3 of Article II, the Contractor expressly admits 
and agrees that the Board will suffer loss and damage by 
reason of the inconvenience that will result from such 

delay. In view of the difficulty of ascertain¬ 
ing the loss which the Board will suffer by reason of the 
delay in the substantial completion of said work by the 
dates specified in Paragraph 3 of Article II, the sums set 

forth in Paragraph. 2 or this Article III are hereby agreed 

• 

upon, fixed and determined by the parties hereto as the 
liquidated damages that the Board will suffer by reason of 
said delay and default, and not as a penalty; and the 
Board shall and may deduct and retain out of the coneys 
which may be due or become due under this Supplemental 
Agreement and the Contract the amount of such liquidated 
damages; and the Board may charge such liquidated damages 
against the Contractor who hereby agrees to pay the same 
to the Board. ^ 

2. In the event that the Contractor fails to 


substantially complete any building unit of the work in ac- 



042 a 


cordance with the schedule provided in Paragraph 3 of 
Article II, as codified by extensions of time, if any, as 
provided for in the Contract, liquidated dacages snail be 

computed for each consecutive calendar day in the period. 

✓ 

elapsing froc the date when the Contractor should have 
substantially cocpleted the said work under the s provisions 

of Paragraph 3 of Article II and the date v;hen the said 

s - 

work is actually substantially cocpleted, as follows: 


Building Unit 


Academic House "O' 


Central Building 
Academic House "3' 


Academic House "A' 


Gymnasium 
Site Work 


Liquidated Dacages 
Per Calendar Dav 

$125.00 

$225.00 

$125.00 

$125.00 

$125.00 

f 

$ 75.00 


I 3. While the Contractor's Revised Schedules 

jl for site work show, for example, that the upper parking 
areas will be completed before the end of August 1965 and 
the upper and lower play areas before the end of September 
1965 and the roads by the end of September 1965, it is 
understood and agreed by the parties that such planting as, 
in the sole discretion of TAC, cannot feasibly be done in 

a 

the summer or fall of 1965 shall be dene at such other time 

I 

as is directed by TAC without thereby bein'* subject to the 


liquidated damage provision.; of o .is Zup r l^oonual Agreement. 
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4. Time is of the essence of this Agreement 

^ fc..d of the Contract, as to the Board. 

)j ARTICLE IV. RELEASES AND RESERVATIONS 

_ OF RIGHTS. _ 

1« The Contractor hereby releases the Board 

.1 froQ any and all claims or causes of action for'damages 

- sustained or incurred by the Contractor prior to the date 

j! of execution hereof, excepting only claims or causes of 

j| action for damages incurred by the Contractor as a result 

*| of, or by reason of, any acts or omissions of TAG and/or 
II 

any of the other separate Prime Contractors; provided, how 
j aver, that if the Contractor does assert any such claim or 
J cause of action against TAC and/or the other separate Prime 
” Contractors, it shall duly file such claim with the Board 

’l 

which shall thereupon duly -erve a demand for arbitration 
upon TAC and/or the other separate Prime Contractors, in 

;| 

•' accordance with the provisions of its agreements with TAC 
and/or the other separate Prime Contractors. The Contrac¬ 
tor shall present and prosecute its claims or causes of 

i 

action as a result of, or by reason of, any acts or omissions 

of TAC and/or the other separate Prime Contractors in any 

• • 

such proceeding at its own cost or expense. 

2. The Contractor hereby agrees to indemnify 
and hold harmless the Board against any and all claims or 
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causes of action which may be asserted against the Board 
by either TAC and/or the other Prime Contractors for derages 
incurred prior to the date*of execution hereof by TAC and/or 
tha other Prime Contractors as a result of, or by reaoon of, 
anyacts or omissions of th- Contractor; provided however, 
that in the event of any such claim by TAC, the Contractor 

i 

a&.aes that Article 34 of the General Conditions of the 

i 

Contract shall be deemed amended as if it included refer* 
/nee to TAC as well as to any separate contractor on the 
work, so that the Board shall therefore have the right to 
notify the Contractor of such claim or suit by TAC, and 
the Contractor shall thereupon defend such proceedings at 
its own expense and if any judgment against the Board arise 
therefrom, the Contractor shall pay or satisfy it. 

3. The Board and the Contractor do not by 
this Supplemental Agreement release, waive or relinquish 
any right which either may have against the other with re¬ 
spect to any claims or causes of action for damages in¬ 
curred subsequent to the date hereof. 

4. The Contractor does not by this Supple¬ 
mental Agreement release, waive or relinquish, in any manner 
whatsoever, any claims or causes of action which it has 

or may have against the Board as of the date of execution 
of thi3 Supplemental Agreement for any allegedly extra oi 
1 additional work heretofore performed by the Contractor. 






I 


ARTICLE V. PAYMENTS r n ~j-? -». 

***** - 


l(*5a 


1. Within five (5) working days after the 
Con trac'd..-' s reaction of work hereunder, the Board shall ! 


I 


arrange for the certification in whole or in ? art, in TAC's 
•• • 


/ 


discretion reasonably to be exercised, of the Contractor's 
requisition heretofore submitted for the month of December 
-1964. The Board shall rake pay .cent of the said requisition 
' ea certified. Within five (5) calendar days after its re¬ 
ceipt of either the said certification or of the bond or 
letter relating to San Marco Construction Corporation re¬ 
ferred to in Paragraph 3 of this Article V, whichever event 
shall later occur. 


i( 


I 


l 


2. Within three (3) calendar days after its 
resumption of work, the Contractor shall submit to TAC its 
requisition for its work performed in the period ending 
January 25. 1965. and for any other work theretofore per¬ 
formed as to which there is no dispute as to whether such 
work constitutes contract or extra work and which is still 
not paid for. Within seven (7) calendar days after re- 
ceiv..g TAC s Certificate for Payment based upon the said 
requisition the Board shall pay to the Contractor the amount 
certified therein, provided that it has received from the 
Contractor the bond or letter relating to San Karco Con¬ 
struction Corporation referred to in Paragraph 3 of this 
Article V. 


* / 
I 






3. Within seven (7) calendar days after its jo46e 

resumption of work, the Contractor shall furnish to the 

I! 

| Board a surety bond providing for the indemnification of 
w.a 3oard against any claim or claims asserted by the Con- 

•* 

tractor's subcontractor, San Msrco Construction Corporation, 

| in the amount of any such claim or claims as so^asserted, 

' * letter from said San Marco Construction Corporation 

| to the Board advising the Board tnat it has made satisfact- 
U or y arrangements with the Contractor and withdraws any i 

| claims which it has heretofore submitted against the Con- • : 

tractor. It is expressly understood and agreed by the 
Contractor that in the event such bond or letter is not 
furnished to the Board within seven (7) calendar days after 
, the Contractor's resumption of work said failure shall con¬ 
stitute a substantial violation of this Supplemental Agree- 
. xnent and the Contract, In which event the Board may, with- . 

J out prejudice to any other right or remedy it may have, 
i and after giving the Contractor and the Surety three (3) 

| days written notice of such violation, terminate the employ- 
. ment of the Contractor and take possession of the premises ! 
and of all materials, tools and appliances thereon and 

finish the work by whatever method it may deem expedient. •' 

• • • .* 

j *** * uch ca *3 Contractor shall not be entitled to re- 

! i 

ceive any further payment until the work is finished. v : 

• 1 

: I 

ARTICLE VI. NO WAIVE?. IV T..Z Z C.'.TD; NO DIS- 1 

_CHARGE C7 7' E . 


1. The terms and conditions of the Contract te* 










I 
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jj la £uU force « d except as specifically 


modified herein. 


2. This Supplemental Agreement shall not con¬ 
stitute a waiver by the Board of any of the terns and con- 
|| <^tions of the Contract, and shall not Impair such terns 
and conditions in any way, or the Board's right at any 

1 **“ “ 2Vail its * lf of •«* remedies as it may have for 
I&ny breach or breaches of said terns and conditions. 

| 3 * This Supplemental Agreement shall not be 

,1 affective unless it is duly agreed to, executed and ac¬ 
knowledged by the Surety. 

I 

U . ■ • 

4. The making of this Supplemental Agreement, 
its terms and the events preceding it, shall not constitute 
a discharge of the Surety, and its performance bond hereto- 

, fore issued and daced March 17, 1964 shall remain in full 

. force and effect, and this Supplemental Agreement shall be 

{ 

incorporated by reference in said performance bond. 

' ARTICLE VII . LAWS 0? THE STATE Q? K3J yn sr 

• i * 

1. The laws of the State of New York shall 
govern as to the interpretation, validity and effect of 

| this Supplemental Agreement and of the Contract. 

• «*. 

I IN WITNESS WHEREOF the parties hereto have 





executed this Supplementary Agreement, the day and year 


first above written. 

i 

BOARD OF EDUCATION, 1 

CENTRAL SCHOOL DISTRICT NO. 2 of 
, the Towns of Bedford, New Castle, 

North Castle and Pound Ridge i 



SURETY COMPANY CC-.-'SENT 

As required by the Contract, the Contractor 
has furnished a Performance Bond on which the Aetna Casualty 
and Surety Company is the Surety, which bond is dated 

\ 

March 17, 1964. The Surety consents to the foregoing Sup¬ 
plementary Agreement, and agrees that it is, by reference, 
made a part of said Bond and tha : the Surety's obligations 
under said Bond shall apply to the provisions of this Sup¬ 
plementary Agreement as well as so the provisions of the 
Contract.. The Surety acknowledges that it has been kept 
^jjforroed of the disputes heretofore had between the Board 
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FINDINGS AND OPINION OF DISTRICT COURT DATED 

Cl!I?ri> 5 , 7 .’.vr< MARCH 27# 197^ 

CObi-u^ai axc*-..tc? Cm.*’ 


i.vu»;i:-io c. i:;, it.. - 1 

• , * 

- rgainut - * * 

TUE COKO 0? EJUr.TTC i CrilTSAL &~* C °** 4 

no. 2Wti! ,.J3 » 

RID3L# 11M;S -ihC. tnd . V 

CO.lGVilC»-/C.l CoiU?. «!*• i:X.I I.CUia.LLw a • ^ 
joint v.-atueo, 8 i 

. Defendant*, 

.1 f 

( ’ M I 

- and - 

MTi'ilA CACUAI/TY AMD CUF"TY CO., 1 

Additional Defendant on tho 5 

CounU.xolc.GJ of defendant 

Tho Board of Z.ducatioa. * 
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A LE.E^5.----“ l 

Lsolio A. Hyneo* Eaq. 

_ _ 25 troaduay 

-'i,/. r*n t* . xia'j York# Uew York 10004 

^ * f ^jOF • t. '* Attorney for Plaintiff 

|.;Mi ?• * Louio K. Yavner, Eiq. 

60 Last 42nd Street • ‘ 

- Navf York, Novi York 10017 

- - Attornoy for Dafandanto 

Max E. Groenbarg, Traynan. Karris, 
Cantor# Rciuc & Blaaky 
100 Church Streot 


'2UtTEB, Diotrict Judgo 
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• 4 


• • 1 

*. * 
i 

•l 


1 •* 


•» « ^ * 

* 


• 1 


I 

# 5 


i * * 


• 1 7*“*.l 

Vii-j plrlntifJ c..=...::n«;3d chi3 cctiou to recover 

# 

$708*526.15 it oleins is -uue freu tho defendant eel ool 
bo art* in respect of work* labor* services and r.atcriale 
furnished by plaintiff in the conctruetion of the Bedford 
Iliddlo School in tho Tovm of Bedford* Weotchootor County, 

Mow York. The defendant, th* Board of Education of Central 
School District #2, counterclaims for $451*796 constituting 
tho value of services contracted for and not received* 
excess cost required by it in hiring another contractor ( 
to finish tho construction of the school* and tho costs 

j * 1 

of bonds necdod to finance additional construction and 

i 

interest thereon. Aotna Casualty and Surety Co. ("Aetna*)« 
on the grounds that a fraud was porpotrated on it, countsr- 
. claim for payrents nada on a performance bond and for 
legal coots incurred in defending against this action and 
other claim. 

The basic facts aro not in dispute. In November, 

’ 1963, tho defendant ("Board*) invited, bids for the construe- 
‘ tion of the Kdford: Middle School. Plaintiff* Tabriaio nr.il 
Martin ("Pobrlxio")* entered a bid for general construction 
and site work. The bids were opened on January 7, 1964. 

, v 

‘ On January 9th Pabriaio advised the Board that it had riio- 
ca.cfclatod by $171,000 and requested remission either to 

- 1 - 
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vithdriu? it.; bid c^- to lnerawso its bid P-i».j *»y 51 ; *.C '. 

uakiaj itJ tocai Lid C2,^7,COO. rr^aicntly bcaau. - 

Conutr ration Co. was u>o lo. ust bidder# tixro wa 1.0 
• *, . 
response to that cci-aunicaticn. ■» ■ 

On February 5# ICC## ho;;ovor# Ruud notiri^-J t—a 

Board that it withdraw its bid because of its discovery 
of a mathonatical orror. Tho iioard accoptod Rand's uith- 
draval and not with Pabrizio on February 1C# 1964. Thero# 
the miscalculation wao discussed and the Board accepted 
Fabrizlo's contention that it had underbid by $171,000. 

Tho Board suggested that Pabrizio eliminate agreed-upon 
items of work totalling $171,000 so that the contract could 
be awarded to Pebrizio at tho original bid of $2#326#000. 

A 

Tho Board# its counsel and the architect approved 
thie course of action and iTjplcroented its offectuation. A 
contract was signed on March 17, 1964 between Pabrizio and 
the Board for construction of the school pursuant to ths 
original piano and specifications and at figures set out 
in tho bid as originally submitted by Pabrizio. On the 
same day a ohanqe order was prepared providing for tho 
elimination of cortain itemo called for In the plans "nd 
specifications. Ho prico evaluation was made as to three 
changes. The effect of this change order was to pomit 
Pabrizio to havo a savings on tho costs of construction 
of $171#000i that is# it was allowed to out out $171,000 

- 2 - 


. / ' > 

-- '•) - 

:• #»r 


« T j 

:» ■ 


... , . - » Wv .•«.< : 'J- • ♦» f; I * 


if % % .,.#«• I**»f #** +* + • 


0 m *••.*•••• 


•mv- f-rnv •?■ 


» 


‘ * i.rr H t r 

“ — •* •-*• iuJ ... 


• c. 


•• ^ ~ • 

■ ~ t —' \J it 
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7jtl ** Ci; ; -surety Oil 4 * . ^icj Leal! 

in resnr.c'c of tha •*.» .u ■»■? 

* — j -»'«. Cirji.-J'ffOIit, mt iu *. . .1 • 

no kRwUlodga of t-;a r jL\:^ -Air fcotwacn tho L’jsrd and I'Ju- j ...*v- 
to violate Section 10J r.J t!.j LTarr York General ilunici r .l 
Lew by altering tl-a plane c. * c.oclficaticno in ore.r u 
cnablo Fabrijio to do tho *-o=* at ito original bid price. 

A year later on Harsh 23, 1DG5 a supplemental agreement 
vao entered into by tho Board end Febrizio. Aotnu c : i.i 
wns surety on a rerforoanno bond in resect of this c : .^* 
wost. Aetna was u.nx/ara of tho transaotiono and cgrr.e- 
Daut which rox.dorad tho contract, porformneo of which it 
Wa0 auarantcaina, veld and unenfcrcoablc until institution 
of this aaticr.. 




f ‘ • 


• r 

Construction began end dispute arose frea almost 
• i tho outoa t. Vho Eoard was slow in paying tho ninthly 
requisition which ths contract called for.* it delayed 
executing change ordors with proi.ip tilts S-- and failed to 
cafco paymonts for work completed as prescribed and rofused 
to allow oxtenslono whon o::tra work was required. Differences 
between tho parties contlnuod to magnify, and on March 2, 

I960 Pibrleio advised tha noard that it was torainating tha 


. • 


• t* • 
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contract. On April ». »«• - Fablill ° ^ | 

_ to coo, to dotomln. uhethor thoir “ i 

n. ironed out. AoU.. proved . oolution end Fob. - , 

.,rccd that if that option *. oecaptoblo. It «ou 

pl oto cenotruction by dolv. *» “^'‘^1--- 

abided to eecure. another contractor to complex «■*- - 

Cic cd awarded th. connect to complete conntcocticn , 

Mars Horcal • 

jjicj^crsiontlono. decision. tAlCh " 

There hove been three prior < 

_ a- ruination of this contrevoray. Thio 
directly effect determination thl 

. n t \ hold on Pobruary 21# * 967 
court (itoLcan, D.J.) »*oia . ‘ 

rrrrr: : 

.... - - — ^ 

Hunlolpol be w « •. _J 

, 1968* thle Court (Ry*n# D,J ** 

On Ootobor 2* 19© # . *■ 

granted defendant* o notion to ntrlko tixe c P 

- - — ~ TUrrM -tor there 

counterclaims on the <jroun ot 

were factual dleputea requiring roaolutlon. *- 

ks, 15 W 71 ordered . eoparnto action 

CPC 1 . on — »• ^ roco „ r on t ho latte 

—— - 

- 4 - 
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fucfc tv.'* Fo.trd 1 V i-io r.r C.yt«._!;■ 

Ill Tv!*:: " "./ PflT'- 

LT"T:. , T . 


t i.yaa held* 

•* . . r tSict <uV/ elair* L.jir.'f pm*- 1 
» ■ iT. . i v ... -t-e t-ili ly 


jvt'i*; or iu i 4 iir.r..i u. .tuiti uuat 
l j u'.‘J ^.xn Uj tit * »c>. 


•* , - * , • 
r •* 


Ua specifically ruled that any ection brought by thu 

• plaintiff to recover fer u:;tra work and catariul fur- 

4 

niched at tho request of tho defendant was incuffici£»t 

* in law insofar aa it urtEu out ofc the prieo coa'.rv. j t 
which was void. An et.teript to couch cucl* t* claiu in 
toms of «r?*rt»vi remit could not auccoad. 

" ' ' . *" •# f 

t » 

9 • ‘ 

• . • * 

Judge Ryan's conoluoion continuos to bo appro- 

t \ 

priato in respoct of tho plaintiff o clain3# \;l;oth_r 
dofinad as broach of contract# ruantrn trxruit , or frou:’u- 

w 

lent inducement. Ondor Kew Yerk law no recovery can be 
ha d by a bidder ca a con treat which io void under the 

♦ i • 

cct^potitivo bidding ctctutco. 


*~ho provicioao of tho atotutoa and 
ordinances of this state requiring . 
cocputitivo Lidding in Luo letting 
of public eontraoto cvii.co a strong 
public poliuy of fostering h^ueut 
competition in order to obtain tho 
beat \;ork or ouppliou at tha lowest 
pouuiblo price. In addition# tl.o 
obviouu pu-tooo of each *tatutoo 
is to guard egainst favoritico# 


- 5 - 


X * 


f * ic 

* - **■'* f o-rr- yrr ' * ■ * V 'terl-kH a*L*!4SK. it 18 * 
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extravagance, craua wa 
They *£.so enacted tor tna 
•opotty holders er»d t-s- 
tot for tha benofit or 
» biC’r-ro, ar.d ohoulc bo 
f,.-.*. ; lr.lccs.rci ex io 

.-i t’.trcn fairly ir.d 
Lti- rofvt-^ci to eho 

A contract pro 
h fi.iUL'iilcnt and collusive 
old oj xga'not public 

cc'/c .-r ■> ■•**•. h~* hod 

cr.!ftractin' ox£. 


ir< ij.y.c. Trat, . 't 
2d lJ/7"2^2 W.V.J 
(errhaaio eude d) • 

T. f’r^nd Inc* v. 


r<»y of How York , 38 A.D. 

aff»d 32 U.Y 


2d 594 (lot Dept. 1972)# 
2d 933 (1973)» Gorrof V, 
,Y.C. 2d 640 (1968)» Karl 
til bo- 2d 44 , 326 U.Y.8. 


Plaintiff olein* that extra coats ana 
which It eceke roeo*ery i. for wotk not o.Uoc 
, contract bat vWich It wa. required to do by 
. while plaintiff night bo norally correct in 
that It ahould bo reoooponeod for additional 
,t the bohaat of the dofandant. the poaoiblU 
c£l: and additional paynonta vara foroaoon In I 
xnot and neat fall aa arialn, oat of that con- 
ltaM unquestionably all of plaintiff, olataa 
__Inin In the illegal agreonant, they ere 


4 


1 







the D oar d Ponov a r ffro^ Fi-.brlglo nnd Aetna $280,796 

SSSJ3a*.jMtiiij fir. «A C. ^ta cfllT Co. vltUnA CoV * 

ecrued a «i j_ > : 5l_ ‘ ■>''' 

,h Liw. 4" Cc.. -utiUivo 

^rcia Originel Vir : e ey.ti LVu-ificationSV" - -- 
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T2.o guidelin'-a lit this croa cvolvj frera tho 

Kew York Court of Appeals in Gortef v. Sweeney, 22 u.Y. 
W 297# 292 H.Y.8. 2d CIO (I960)* In that case, which 
has been extensively applied i~ oarllor opinions In tho 

*- •.mil 

lasoedlate dispute, a contract fully porfornad In viola¬ 
tion of the competitive bidding statute-was hold to bo 
illegal and void. Tho purchase and installation of a 

w' L.. *. 

generator which was larger and store expensive than had 
been authorised was the matter in issue. The contractor 
was found to have worked actively to prevent competitive 
bidding. There the court said at 646s 


"The Village was diverted from the » 
purchase by the persistent efforts 
of Uordborg to persuade tho trustees, 
in disregard of the determination 
of their own Water and Light Ccxiinis- 
olon, to rewrite the specifications 
in s way that would prevent any 
other manufacturer from submitting 
a competitive bid. The successful 
result of the cynical maneuver - 
in the course of which a Nordborg 
employee became, to all intonts and 
purposes, the author of the specifi- 
catlons - was the illegal purohaso 
of the far noro costly Nordberg 
engine." 
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* , 
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I / * f I. 


Tha court in Coraof began with the asouription 
that tha law in How York made illegal any paynant made 
i or received uadar a void ccntract. Sea A 3 hen? Supply . 
and r>Y-’ir,r...rt Co . v. Cil of Cohens , 10 11.Y. 2d 260, 
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278 JI.Y.S 2d 207 (1966)» ficif v. City of hong Bench ,; 
' * L \ 


286 H.Y. 382, 36 M.E. 2d 6S0 (1941). A bidder who hqd 
received payment under an Illegal contract waa required 
to return ouch payment in full even if it meant unjust 
enrichment for the municipality. 


Dotpite ita recognition that the law required 
recoupment of payments under the illegal contract, 
the court fashioned what it considered to bo a more 


equitable result. It found that public policy could 
be protected without requiring the contractor to forfait 


ell that it had received, while allowing the Village to 


keep the generator. 


"The sheer magnitude of the forfeiture .. 
that would be suffered by tho defendant 
Nordborg, as well as the corresponding 
enrichment that would enure to tho 
Village of Freeport, under special 
Term's determination adds an element 
to this case which is not to bo 
found in any of thooo in which tha 
prinoipldfl wa hnvo been diecuaoing 
have been applied. 


"But we must recognise that tho rule 
w lth which we are concerned has uniquo 
BBpecto that moke it appropriato for 
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r • r_jli.^ 












# 


ua to taka into account tho sevority 
of its impact in cases oa extrcaa as 
tha present enu. Tho purposes of our 
competitive bidding statutes may bo 
fully vindicated hero without our 
rendering to Di-v-vninn q decree as 
to subject tl.a c.f.,r.d;ar.t l.ciuLcrg ' * 
to a jude-.-r.t ct civ«r three quarters 
of s million dallors." Carzot , 292 
N.Y.6 2d at C4*; 
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1 / . f 

Tho oquitable remedy worked out was that ths defondant • ■ < 

• 5 * ' , % ' * . 

was required to pay tha dlfferonoo between the price 
it roooived on the colluslvo bid and tho pries origin-; ^ 

i > ; 

ally authorized for tho coaller generator. It woe also ( ^ 

. $ a * f » 

required to pay tho additional expanse incurred In 
losulllng tho lergor generator as well as the interest * 

"*4 

which tho Village had to pay on bonds it issued to finance; . $ 
the acquisition of the generator. J 

v xj 

Xn 6.T. Grand, Inc , v. City of Hew York . 3D VDi ? 
2d 467, 330 M.Y.8. 2d 394 (1st Dept. 1972), aff'd 32 N.Y. 

2d 300, 344 W.Y.8. 2d 938 (1973), in which a oontraot was 

> i »ii 

declared void under .the competitive bidding statute, ths 
court had no difficulty at all in dismissing tha cause of , ? 
action for tha unpaid bslonco due to tha contractor, leav- , 
ing It with a $115,000 lose. Tha moro difficult question 
it faced was in light of tha $113,000 loss, whether allow- 
ing tha city to recapture tha $690,000 it had already paid 
for work done would have placed a disproportionately 
heavy burden on the contractor. Under tha circumstances 
tha court permitted tho ci<:y to recoup whatever it hwS paid. 
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i v>! 


, I * diitls^ulclic'] thu f r.ituabien r.u - 

^ » ' 

ground that ia tho cat.o before it bribery won utilized 
to prevent ccnr-^iitivc Li *-ling f.r.d to l*avc> tho f!o.iL*cjt 
, CKIXy- «d to v.».c 1.1. r, Ir. Ldiiti'. », in r V. 
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V- ’ ' ' * ' WAS iu dlsrut-s us to tlw ^illacjo's ncod to eupplc.i.v.t 

J\V : • rV ‘it* power plant l.y tha r.co.uioition of a generator and 

* " ,■ V tho loss as a result of t&S added ouponsa could to cun- 

»i "y • • *v ■ 

• f 1. i’ -.. 1 . puted fairly accurately* tho court could fashion a roj'auj 

• V > . _ _ , 

\. v i, */,, < ’ *q oa to restore tho villags to a position originally 

1 \ V; v* u : f . 4 A ' . V 

r ' *“'■ ' authorized. W.uit wan of particular concern to tho court 

v < 

•; ' in 8.T. Grand tea the cress fraud involved. As to that 

V. • . * J . 1 . ml 111 

' v V.*V % it said at 330 H.Y.8. 2d S95s • y . •% .’?•;* »'• 

• v * * ’ '■ * , 

• .. ’ a V- • * 


> f* , 

. : a* » 


r'vVirf 


' 4 * 


In light of tha flagrant corruption 


I f . in U1U 4i.a , ;6 0llb bW4iWi‘w*vu 

i. ' ./ v O* pamtt-uting tha inn tint contract* tho 

1 ./* 1 i i V *' total avcltisnec of ci.y public b idding 

V * : ' .j . ”>', i end tiio public'a deprivation of an 


' t y ' honest# disinterested determination 

. ao to wiiCiUtor or not tho work con- 

• V i treated for was ovsn needed, to 

• • v i v • .. - require t)«lo re spo« dent to return 
' ‘ 4 ■■•* tl-.o iruita of lta oriuinal conduct 

. V"*y -, ohcnld act offend tho concolci.co.• • 


V - * • V 


/ ’ / “ ^lieGa eases do lndlcato that thoro is oo.'aa t - 

; • leaway in dovioing rar.cdios where cor.pctitlva biddin; 

> I ; ■ s i • i . ] 

• * *• ! • ' .. etotutaa have boon violated. Elcmonto that are con- 

' * sldered aro tha "magnitude of tho forfeituro*" "tha 

• t' * s*' • I 

;, y y i corresponding onriohment,* and "tha sovority of its 

* i ■» * J 

■ * * impact. • In determining whathor such equitable considora- 

r ,<• » i *• •!•• • v-- - , • . 

, ' ! ; * tiona should ba applied* factors such as tho lavol and j 

4 - 10 - ' 1 

“ ♦ • * ,-v » sV.Vl 

V** «,*• >4 -f # • . *!.*•-« 

■/ •- * v' • t 4 <> 


* 











are relevant 
eaaa, unliJ-o r.' 


Clearly tha cituation 

dess not epprcr.ch 
t Uin pujlij uc-ued and 
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a school 


> *. ,w#ovar ' «• Wictf.l* standard secu-a to alio:/ 
for an alcncnt of discretion by tho trial Judce. ' Jad.,-o 
nyan bold that <my olaia by tUa Eo»rd for dsao^ea flowing 
f«n broach of tho prlaa contract and. ou»Unental egr-a- 
mont cannot bo ouatainad, because those ajrocncnto wero 
illegal. What lo now open Is the factual dotsnnlnotlon 
of whether any daaagan Incurred by tho coord wore a direct 
coneaqucnce of tho illegal oentraet. If so, they could be 
raeovared under principles established in c^rzof. 


woi enat at bight have been the Board which 
m primarily responsible lor tha Illegal contract, or 
that Its conduct may have Justified plaintiff’s failure 
to complete construction Is not dispositive of tho right 
to damages. The illegal aoto of the Board do not mitigate 
the harm to tho public resulting from a violation of the It 
The public interest is tho ora which is to ba protected, end it 
is not to suffer because of the urongdoing of Its officials. Ob tho 
CtAesrfhand, there is no authority for tho proposition that 
the Board is entitled to recover from the olalnM## 











, 1*0 


J 


of whether they were a direct ccnscguenco of tha illegal 
ocntract. AcuittcdTy# tho distinction between daua-ca 
arising from broach of the contract and aa a direct result 
of tho illegal contract in ccucv/hat vaguo. 
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J 


t7!iat must bo ntrosced la the vindication of 


tho conoatiuivo bidding etctut-co and preventing illegality, 
gndar tho clrernotancoa of this case this can ba offcotuatcd 
both equitably and appropriately by asking vhat expenses 
voro incurred that wore intrinsic to tho,illegality. Those 
expenses are recoverable rogardloss of whoro fault lies 

. I * . } ’ •*. 

• i i 

for tha termination of Pabrieio'o services and its failure. 

* 1 , I. *** 

to complete conotruotion. This la what the court in Cerzof 
aeons to have had in mind whan it authorized damages con- . • 
elating of tho increased price of the illegally installed 
generator# the difference in cost of installing that 
generator# and the interest paid to finance the purchase 
of tha more expensive generator. 


'I 


' * 


•y 


Applying this -standard to the evidence in tha 
immediate case leads mo to conclude that tho board cannot 


recover for the expenses incurred in completing the school. 
Tho work stoppage, failure to moot the terms of tho con¬ 
tract# tha socuring of another contractor, and money ex¬ 


pended to complete construction wore not a direct conoa- 


quenoe of the illegal contract. Tho expenses arose out 


of breach of the contract by ©no party or tho other# thus 
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crttraib. .v i-, x , .* ? 2 Ui-atic;t e- 

ar-jiar; ifrc.j c.f i . _. - . „ 

• i* #«*.!»•.« v- wit 4 •' y | *• 

u J » 1 •*. . s\ Ufc —C w j • • *• t 


V t i.* 




.... i j. i f.j.j vinJiv-ctl 


f • ^ '* 


• U.<i ew-tit-vj :.W.U 7 *w . Ml i.sw<utL.g ni.:;.n3ii-.y. 

ta *~f V ‘‘ ! ^■-•• •'---'-•■•3 Oi i..U Oij O.n 1)3 oH^utUlf. 

L..u. C.. 3 tl.Wy :•! • :.y f.;U il3 <;r . tr . : , n 

'' t. i:.j ill. 7.11 ty. a.,, 

c.-i-oKtscj ur,» xoccv—of Utealt lic-a 

'*f Cui «*»-**V<>* ^.i^-o '3 carvJcoa and its failure 


fc ' rv... >lc.;u .tiwi■■•.■..c.tJ.o.,, VMc i s U1U t tilQ cou ^ t in 

L -.-ia to hav. ha* in i.ir i «<u It a*t> .crltvd dcaa-no’cm- 
"* ****** .j cf t?» > i..'cr;ncod f-.i- j -~f tua illa^wlly i»: 6 tall» d 
*c.-.wrator, t:..> /lii'fcreuca .tr. CCJL Of installing that 
O'-v.wntcr, wv. tfa Intm:** > to finance the Fachcsou 

<>i. vUu u. 2 Zsj OavuIwIVc • 

. - • .- . 

■ 1 , ( * • * • 

t!:lt Tt.-macrU to the cviJcncj in the 
i^jcdiata casa lCAilo *«* to cunaiudu that tiu Eoavd cannot 
rcoov.ir for It.j ornannco incurred in ccr.plotlng the ucUol. 
vho vox* otcppaso, failure to rccov the tome of the « 
tr;-.at/ the ecaurir'; cf ttinthcr contractor, nnd wane/ w u-’ 

, ronOcd to complete craatritation varo r.ot a direct conaa- 

i. ■. • * > 

;<juanoo of tho illegal contvrc* - •fac t-p-msca arc~e o."o 
of .breech of the contract by ore party or.tho other', U:ra 


>*,. ; ••.; 


I * , 

* k ^ 4 * I 5 ... 
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foreclosing xc.cc\ .ry. Plcintiff cr.r.viot bo hold liable - 

0 

for failuro to ccrr^lota or for broach of a void contract. 


Tho Hoard al.-o dr-vagaa In t!:o au.n of 

$171,030 £.'j-.iaat rabricio c/.l r.atna for the value of 

% 

work, labor, and services wh?rh it alleges uao Illegally 

• 

removed froa tho plana end specifleations of tho project 
by tho inprooar change order executed'contemporaneously 
with tho March 17, 1964 agreement. It is argued that to 
this extent tho public van deprived of elements which 
should havo boon In tho original contract end bid upon. 
Plaintiff counter that the Doard recaivod exactly what 
it was entitled to rooolvo since tho price was reduced 
by $171,000. It is aloo orguod that this claim uao raid’d 
for tho first tlrne in pest trial briefs. 

• 

Admittedly, thi3 situation diffora frem that 
Ant Gorzof insofar as tho illegal contract in this coco 
was for a lower prico than originally authorized, whilo 
in Gcrr.of tho Village had to oxpond core money. Yot, it 
cannot bo caid that the public was not harmed or that 
tho policy of tho competitive bidding statutes was not 
thwarted to tho extent that contract requirements and 
work wore eliminated without determining whothor tho new 
specifications could be performed at a lower prico than 
agreed to with tho plaintiff. As Judge Mc L ea n recognizodi 
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%*»• % (• j *• « * * .* « ^ *» •# v«* w *. • • • • ^ 

*•1.::* t;r * .c ilia vu; : ! rot 

v. jcr v:r. .i.- 


I* 

k * . 


,k . * • 1 
t ' .. • » 


Th.» iuiiut oif IKo violated atucat-j its \j i;- nt 
* • .» 

tho publiw by exlu- Uij cl 1 L2tlJr.ro r.i c jaal or;.oat....i.y. 
Vuj public.* ILnrcforu* hea t::a t:> tho w.:t;.ic 

chcr.teo la tho plana and specification:* a/.d cnuto :j 
r:ca in a non-ccr.^atiti vo precesa. Uiilo it cannot fc.j 
ooccrtaii id vhuther# c.r e::uctly how i*ud» changer, 
biuJjr ccald hava yct'fr.anod tho altered contract, i!;a 
policy behind the ctatuto detanJo that the illccal biJ.'jr 

; boar tho full burden c£ Hio illegal deni, this io -Mil 

# • 

substantially loco then requiring, ao tba law ellav.o, 
full racnnpnoafc of 6vorythiu7 paid by tho diMrict. *-.j 
• arganent that tho district racoivod dollar r'or C-lln- 

what it was entitled to racoiva ia really preuiceu c.» 

« * 

tho principle of nne rt vr> rnrv.lt end to that extent i * 
inepprerrinto. In C. :r ‘eg , tho generator which Uu viU <;o 
received wao actually ».:arth tho inareneeJ priea vbic\: 
tho village- paid for it but that did not prohibit, ro- 
‘ covary. 2 t io not tho valuo of what vaa received that 

♦ . j* • » . 

is tho ctandard of recovery, but rather tho doraga 

.* f »« • 

• uricing out of bread* of tlio lew requiring cucpatitivo 

* i . » 

1 bidding. Haro, fcetover, that danago ccnnot be said to 

• •' -14- ' 


ONLY. COPJC AVAILABLE 
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ba $171,000. Unlikj r.-r.-ro*, the contract horo called for 
• lower, not a highnr, price for conntruction. Moreover, 
tho bid fcolo:r Frbrlzio hid boon withdrr.t/n because of a 
t/.'.li' . ..c.uiu l.*... , it hi</.. ; k l. ... 

Fubrislo'o. Th., bid cu\..»i.ttc3 to da tho job origonulx/ 

called for uaa 0259,GOO greater than tho Pabrlalo contract 
price. The public was ret xoaiiy deprived of $171,000 in. 
construction and uatcrialj. t’j can only cpoculato ao to 
whether and to e:.tcut tho altered plana and specifi¬ 

cations would have produced savings to tho public If tha 

* 

rc.^tlsito bidding had occurred. \n lat wo do know la (1) 
that tho public vaa not deprived of $171,000 in construction 
and materials and (2) the value of tho unpaid for services, 

v 

labor and materials received by tho Board for which plaintiff 
seeks recovery of $708,526.15 is far in excess of $171,000 
in construction and materials doloted from tho original plana 
and specificatlona. Sinoo plaintiff lo not boing allowed to 
• recover for any of thoco unpaid services, labor and catorluls, 
and tho ptiblio has thereby been enriched to that o::tcnt, 
equity would seen boat served by not altering the status qio. 
Bence, recovery by the Board of $171,000 is denied. 

• •' 

lo the Board Liable to Aet na for r . xncnncn tho Latter Ma s 
hcqulrod to Sr.mr by vfrtt , of ru in g tiurotv on on "iiTrri 
Cont ract Uai-cnctm to hatna cd~Joln~id t.a a Party in the 
Litigation on that ^.uo ? 

• # 

The additional dofendant, Aetna Casualty and 
Surety Co., contends that tho failure of the Board to revral 
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to Aetna cny e'.-’Ce:. e o? LI:.* illegality ct the conurcot 

* . • • 

vt .3 a frrxl. St; a :\;-3clt c:2 y.-th fraud, it in alleged 
-<• 7 i . 3 :r - ■•• f ‘ *■; nd a ci"...Vuw.D lt.be? t . i 


itatcrial fc-v.d unde* •vsoh Aetna waa repaired to 

i 

r.i-:o pajiiuints. i'-a'-.: * rev.'.t *'j covary of those payr.anta 
- as well ec the fcoa laswircd in dofar.se of thio 

a' tion and ot! or dales, uj Ltiny a direct result of the 


fr^ud. 


Und^.v tha r.pplicr.blo Haw York law, there aro 


cirouiistawc# u'wCZ which Cj Dilutco of an oblige* under 
a auratyohip ccatz«..cc ca to a i^.tojrlal feut way constitute 
a fraud upon tea surety. »T ~a Ecstwlc.: v. V'»n Vrorhia , 

91 U.Y. 353 (1C33)| D* .«ry V. / ‘- Ira St^ta r...ycty Co._ , 

K 6 H.Y.S. 9 SC (2d Cr.pt. Ml* .« tio Ee >T: ct Haw York 

V. C eractlo I :11 Cerp ., 2C- U-Y.ti. 2d 941 (fpp. Civ. 

IItCC) • There.i out fco dcr.ano - . rated a duty on the part of 
U;o obliyco tc upoch url>*;ag irou knc..l_d«^u of « naturial 


fact. 


•In order ta rorwstitut o fraud, 
hc./ovsr, silc/.cu rn t:ho i-art ci (ho 
oblioao nuat ha f~i*fcfc-A>u-.t to t.ffir- 
catica of a otata of affuiro which 
4c ao not cuit-t u:iU which \;«iald h~vo 
tl.a effect of e_ciivlny or dwft-aui- 
in <7 the surety. iko cblig-o ia roe 
u^.or an cbligutica to diaoloce to 
a surety iiiUvuation of which tho 
surety had kr.-u2.-l :,o readily to hand. 
A curoty cannot 'tuat supinely, 
close hio eyes, fall to seek # 
iiv 'ortont iafwtuatloV and th-n see.: 
te w avoid liability u*dor the guaranty 
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L\ij h i t: 

* net r 

• i . , . 

.i j.. /. 

• * - . ii 

w< w * w- 4# * 

j . *;•. *. 

v. ms; 

» -* • • • 

33i# 

#• . « s 
« , 1 M / 


i •»., • 1 1 

w*. u‘*-.o 

» do-. 

aid net 

i»:.h 4-41 


' • J 
;. •> 


tends, uoj vna it *'.\zc ^ "*i any quooticn by /xtaa. T.:j. 
C:ard directed Pul .-risio to r.ovida surety bends cud *.cenu 


fiubuitted an application ta Pibrisio, asking sc-a que-- 

f 

tiona which were rover ttfiRwarcd, Aetna isada llttlo effort 
to discover the f.icfca aod circauatancoo our rounding tho 
illegal contract, out ratbrr eppeered to raly on the f.'.ct 
that Pabriclo vea a good custOKor. Moreover, tho evidence 
dooa not indicato that tho buard know that tho contract 
wua in violation of 1-v. To the contrary, tho proof la 
that tho board acted in reliance upon advice frea ita 
attorneys uA nccured that it vaa acting properly, At 
boot tho beard*a knowledge cf illegality vao equivocal, 
nuking failure to dicoloco it insufficient to cctablUh 

fraud. 47 H.Y. Jur ., Euratychlp and Guaranty, 8 101. 

. . • *•#.*«» 

* • 

‘ ■* Accordingly, tho claip» of plaintiff ora di&“ 
mioflodi tho counterclaims of tho defendant Coord, ea veil 
as tho countoroloia of tho dofond cut Aotna, oro aloo 


disclosed. 





Vho ctivo co&atltut&o tho court'a findings ct 

fr-C*: r\1 cr;r.'.Vy.l r '.'. i c2 l-.r. 
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|j JUDGMENT (Filed March 28, 1974) 

I UNITED ,STATES DISTiiTCT COURT 
i| scnwHSHU Didviiuv wi V'.iu: 
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liPABUISIJ & wi.RTTIJ, IMCO.h’OilATED, 

Plaintiff, 


i; -againat- 


j: THE BOnilb OF EDUGAT 7 ili CEL ib.L SCHOOL 
!' DISTRICT liO. ?. 00 Ti s. TOwLS •'/!’ HLO'OitD, 
", HEW CASTLE, i.ORTH CAATL •' a EL POU..D 
jj RIDGE, i-iAHS .i.id00TATES, I..G. Al.b HURi-mb 
UOUST.iUCTXOH COUi*. 0? I.L.. ROCi LLlL, A 
!jOIUO VEl.Ti'iiii, 

Defeni ants. 


Consolidated Actions 

r 66 Civil ? 395 (RLCT'^ 
*•-»«. . _ 

60 Civil 1162 ( 111 /;) 
JUDGMENT 


-and- 

( 

il AFT PA CASUALTY AWL SURE'Y CO., 

Additional Defendant on 
the Counterclaim of 
d' fondant TLo Hoard of 
■ ■ Education. 


I— f !| “ T 

cJ- , rii^ H j af.uus in the above entitled consolidated actions Livin'? , ' 

co |j I 

\ r % ) been brought on r-.-.uiurlr for trial before the Honorable Robert L. j 
/- ^ :• Carter, Unitea .Staves District Judge, on March 1 , H, l, 6 and 7 , 

\;ir» j| 1973, and at the conclusion o' 1 tho evidence t-no Court having rererv< ! 
f decision, aw the Court thor-oftcr on ilurch ?.?, 1974 , having handed ! 


*• C^e 


j: down its opinion, constituting its findings of fact and conclusion | 

1 of lav dismissing the claims of tho plaintiff; the counterclaims of j 
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and moves the trial of this cause. Likewise comes the Defendant by 
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